
INTRODUCTION

TO EUROPEAN UNION

INSTITUTIONAL LAW



EDITORIAL BOARD

Piotr Stanisz ( hair)C

Artur Kuś

Sławomir Fundowicz

Delaine Swenson

Leszek Adamowicz

Magdalena Pyter

Publications of the Faculty of Law, Canon Law and Administration

vof the John Paul II Catholic Uni ersity of Lublin

olumeV 8



Editor Artur Kuś

Wydawnictwo KUL

3Lublin 201

INTRODUCTION

TO EUROPEAN UNION

INSTITUTIONAL LAW



„Best Practices” in Strategic Transformation of the KUL



LIST OF ABBREVIATIONS

AFSJ - Area of Freedom, Security and Justice
AG - Advocate General
BOI - Binding Origin Information
BTI - Binding Tariff Information
CAP - Common Agricultural Policy
CCT - Common Customs Tariff
CCP - Common Commercial Policy
CEU - The Council of the European Union
CFI - Court of First Instance
CFR - Charter of Fundamental Rights
CFSP - Common Foreign and Security Policy
CJ - The Court of Justice
CJEU - The Court of Justice of the European Union
CL - Chamber Litigation
Coreper - The Permanent Representatives
CR - The Commi of the Regions
CST - The Civil Service Tribunal
CTP - Common Transport Policy
EAEC - European Atomic Energy Community
EAFRD - European Agricultural Fund for Rural Development
EC - European Commission
EC - European Community
ECB - European Central Bank
ECHR - European Convention for the Protection of Human Rights

and Fundamental Freedoms
ECtHR - European Court of Human Rights
ECSC - European Coal and Steel Community
EC Treaty - the Treaty establishing the European Community
EDC - European Defence Community
EEA - European Economic Area
EEC - European Economic Community
EFTA - European Free Trade Association

5



EIB - European Investment Bank
EMU - Economic and Monetary Union
EP - European Parliament
EPC
ESC

-
-

European Political Community

UN -
Economic and Social
UN Charter - Charter of the United Nations

EU - European Union
Euratom - the European Atomic Energy Community
EU Treaty - the Treaty on the European Union
FAG - First Advocate General
GATT - General Agreement on Tariffs and Trade
NATO - North Atlantic Treaty Organization
JHA - Cooperation in the field of Justice and Home Affairs
OECD - Organisation for Economic Co-operation and Development
OJ EU - Official Journal of the European
Op. cit - citatum opus, a work already cited
SC - specialized courts
SEA - The Single European Act
SIS - Schengen Information System
TA - The Treaty of Amsterdam
TARIC - Integrated Tariff of the European Communities
TEAEC - the Treaty establishing the European Atomic Energy Community
TEWWiS - the Treaty establishing the European Coal and Steel Community
TL - Treaty of Lisbon
TN - The Treaty of Nice
UN - United Nations
USSR - Union of Soviet Socialist Republics
VC - Vienna Convention
VIS - Visa Information System
WEU - Western European Union

List of abbreviations

6



7

1 See: A. Kuś (ed.), P. Gilowski, E. Krzysztofik, T. Sieniow, , A. Szachoń, P. Wojtasik, Zarys prawa in-
stytucjonalnego Unii Europejskiej, Wydawnictwo KUL, Lublin 2009; A. Kuś (ed.), P. Gilowski, E. Krzyszto-
fik, K. Miaskowska-Daszkiewicz, T. Sieniow, A. Szachoń, P. Wojtasik, Prawo Unii Europejskiej
z uwzględnieniem Traktatu z Lizbony, Wydawnictwo KUL, Lublin 2010; A. Kuś (ed.), E. Krzysztofik, K. Mia-
skowska-Daszkiewicz, R. Pal, A. Szachoń-Pszenny, T. Sieniow, K. Woch, P. Wojtasik, Prawo materialne Unii
Europejskiej w zarysie, Wydawnictwo KUL, Lublin 2011; the handbook is the English version of: A. Kuś
(ed.), E. Krzysztofik, K. Miaskowska-Daszkiewicz, T. Sieniow, A. Szachoń, P. Wojtasik, K. Woch,
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INTRODUCTION

The handbook “Introduction to European Union Institutional Law” is an aca-
demic textbook. It has been prepared by researchers from the Department of Euro-
pean Union Law of The John Paul II Catholic University of Lublin. It is a continuation,
supplement and update of previously released handbooks1. This publication is a com-
pendium of knowledge on the European Union institutional law indicating issues
related to substantive law. It is designed for a 30-hour basic course of the European
Union law included in university programs, primarily in the fields of law, adminis-
tration, European studies, mostly under the names “Introduction to European Union
Law” or “Institutional Law of the European Union”. It can also be a teaching aid in other
fields of studies (e.g. economics, international relations), and serve those interested
in the European Union, including practitioners and graduate students on topics re-
lated to European integration.

The handbook is to, as the Authors intended, allow students to experience the Eu-
ropean Union law issues for the first time, deal with basic knowledge in this area by
self-study, serve as a base material for preparation for classes as well as provide a
knowledge base before an exam. For this purpose, the Authors adopted brevity, clar-
ity and systematic consideration of the presented issues, as well as a comprehensive
presentation of the contents as their main objective. In the handbook, the included
footnotes are primarily of educational nature and bibliographies advise on further
sources of self-study. At the end of each of the chapters lists of main literature, judg-
ments of the Court of Justice of the European Union and other courts, and main study
questions on the issues contained in the chapters presented have been included. Ac-



Introduction

8

2 Some considerations are only indicated (e.g., the constitutional basis of the European Union mem-
bership) or completely omi ed (e.g. the ones related to the monetary policy of the Union - because of the
Polish derogations in this regard).

3 The text of the Lisbon Treaty was published in the Official Journal of the EU 2007 C 306/1. Promul-
gation of the text of the Lisbon Treaty in the Polish Official Journal took place on 2 December 2009 (Jour-
nal of Laws of 2009, No. 203, item. 1569).

cording to the Authors, the handbook contains material necessary to master the basic
course of the European Union law, leaving the additions at the teachers’ discretion.
The handbook includes theoretical considerations only to the extent necessary and es-
sential to understand the presented issues. The adopted nature and development of
the publication (a textbook) indicates that this is not a publication aspiring to be a full
(comprehensive) presentation of theory and practice relating to the European Union
Law2. For a full understanding of the complex issues of EU law, it is necessary to
complete the basic knowledge with other publications available on the market. This
handbook provides basic considerations of European Union law taking into account
a number of changes introduced by the Lisbon Treaty3 and accession of Croatia.

The publishing market offers numerous publications in the field of European
Union law. This state of affairs cannot surprise anyone, because EU law enters into
almost every area of law and socio-economic development. Those publications are in-
depth studies, comments or academic textbooks. Many of them concern piecemeal is-
sues related to the European Union law. The wealth of literature on European Union
law is not always helpful to the students. It sometimes causes confusion and disori-
entation in selecting the correct publication.

We hope that the clear layout of the handbookand accessible language will make
it easier for all readers - and first of all the students of European Studies - to move in
the complicated ma er of EU law.

On behalf of Authors
Artur Kuś, Hab. PhD, University Professor, KUL

Lublin, July 2013



CHAPTER I

THE ORIGIN AND DEVELOPMENT
OF INTEGRATION PROCESSES

IN EUROPE
AFTER WORLD WAR II

§1. Introduction

1. The European Union is an international organization in a process of continuous
evolution. Its purpose, according to the Treaty on European Union, is creating an
ever closer union among the peoples of Europe1. The European Union is at the same
time a successor to the European Communities and the next stage of European inte-
gration. In a legal sense, the European Union is neither a state nor a federation of
states. However, the achieved level of cooperation and economic interdependence,
and the gradual introduction of elements typical of sovereign states (citizenship, com-
mon currency, the abolition of controls at internal borders, or the creation of the Eu-
ropean Union diplomatic service), contributes to the growth of European identity
and the perception of the EU as an entity in its international relations.

9
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2. Integration of European countries took place at various levels. Basically, polit-
ical and military (intergovernmental) path and economic (Community) path, reg-
ulated in the founding treaties signed by France, Germany, Italy, Belgium, the
Netherlands and Luxembourg in Paris (1951) and Rome (1957) should be highlighted.
The Communities established in the Treaties have become an essential pillar of the
European Union having joined the two paths of integration in its structure since the
Treaty of Maastricht. There is no doubt, however, that the economic integration of
the Member States of the European Union was much ahead of integration achieve-
ments in the field of foreign policy, defense policy, or even justice and home affairs.
So it will take some time before political integration reaches the level similar to the
one of economic integration. Although the European Union constitutes a single eco-
nomic market, in the field of foreign policy (except for trade policy), despite the
changes introduced by the Treaty of Lisbon, the states remain sovereign.

3. European integration has progressed at various levels. According to the
prophetic view expressed by Robert Schuman Europe will not be made all at once or
according to a single plan. It will be built through concrete achievements which first
create a de facto solidarity2. Progress in European integration is therefore measured
by two processes: deepening and broadening. They set the next steps in the creation
of an ever closer union among the peoples of Europe.

§2. THE BACKGROUND OF INTEGRATION
PROCESSESIN EUROPE AFTER WORLD WAR II

1. Two world wars that devastated Europe in the first half of the twentieth century
left Europeans with no illusions that peace could be maintained by competition (in-
cluding military) between nation states susceptible to nationalism. An additional in-
centive favouring the birth of solidarity between the peoples of Western Europe was
a threat of the spread of communism and the beginning of the Cold War.

2. The idea of integration as a way of maintaining lasting peace in Europe and re-
building economies destroyed during the war received the recognition of contem-
porary statesmen. In 1946, at the University of Zurich, British Prime Minister Winston
Churchill called for the creation of a kind of United States of Europe3. Soon after

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW
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this speech, in 1948, the Organization for European Economic Cooperation (OEEC)
was established, which managed the distribution of allocations provided by the
United States under the Marshall Plan4. Churchill’s defeat in elections in the UK
somewhat diminished the British integration trend of integration, however, among
the leaders of western European states on the continent the awareness of the need of
European unity was great. The main builders of the European project in that period
became known as The Founding Fathers of the European Union. Among them, the
most important role was played by:

a) Robert Schuman – French politician, born in Luxembourg, family coming
from Lorraine. Before World War I educated in Germany (he studied law in
Berlin) and after the acquisition of Lorraine by France after World War I he
was a deputy of the French National Assembly. During World War II, the
Vichy government opponent and a member of the resistance. After the war,
he became one of the leading proponents of the Franco-German reconcilia-
tion. As Prime Minister of the French government, then Minister of Foreign
Affairs he led to the creation of the European Coal and Steel Community (cf.
the so-called Schuman Declaration of 1950). In 2004, the Catholic Church
began his process of beatification.

b) Jean Monnet – French politician and economist. In the years 1919-1923 he
was Secretary General of the League of Nations. During World War II he or-
ganized a Franco-British military and economic cooperation and supported
the U.S. commitment to help Europe. After the war, he became one of initia-
tors of the creation of federal Europe, which resulted in the creation of the
ECSC, where he served as the first President of the High Authority.

c) Konrad Adenauer – German politician and lawyer. He retired from political
life during the Nazi period.After the war, he was a co-founder of the German
Christian Democracy and in 1949 the Chancellor of Germany. He was a sup-
porter of European integration, accepting theMarshall Plan by Germany, and
NATO entry.

d)Alcide de Gasperi – Italian Christian Democratic politician, opponent of fas-
cism, imprisoned during the dictatorship of Mussolini. AfterWorldWar II, as
Prime Minister of the Italian Government he became an advocate of the uni-
fication of Europe in political (Council of Europe) and economic terms (the
ECSC) and of the transatlantic cooperation (NATO). Since 1993 his beatifica-
tion process has been taking place.

e) Paul-Henri Spaak – Belgian lawyer and politician, a member of the Belgian
Socialist Labour Party. During World War II, Minister of Foreign Affairs of
the Belgian government in London, where he tried to form an alliance of

The origin and development of integration processes...
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Benelux countries. After the war, he was, among others, the prime minister
and foreign minister of Belgium. He was the president of the Parliamentary
Assembly of the Council of Europe and the CommonAssembly of the ECSC.
The report, presented by him in 1955 at a conference in Messina, became the
basis for the creation of a common market within the European Economic
Community.

3. The main factors affecting the acceptance of integration processes in Europe
were: desire to maintain peace, threat of war, fear of the growing power of the Soviet
Union and the rise of the bloc of satellite states of Moscow in the region of Central
and Eastern Europe.At the same time the ongoing process of economic recovery in Eu-
rope required coordination and effective use of the aid offered by the United States
under the Marshall Plan. The primary task of maintaining peace was to find in the
post-war balance of powers the right place for occupied Germany that with no re-
construction would become a potential field of revolutionary ideas expansion stimu-
lated by the Soviets. On the other hand, the reconstruction of German economy could
not lead to the revival of the military power of the state. Thus, carbon-steel industry
was the primary sector of integration in the first phase. It was closely linked to the
production of conventional weapons and a key to the reconstruction of Europe.

4. The post-war cooperation between the states took different forms and involved
many disciplines. Essentially it consisted of two areas: the politico-military and eco-
nomic. The expression of will to ensure a peaceful coexistence of nations was the es-
tablishment of the United Nations (1945). At the regional level establishing the
Council of Europe on 5 May 1949, an organization for political and socio-economic
purposes was essential. The most important instrument of the Council of Europe was
the European Convention for the Protection of Human Rights and Fundamental
Freedoms of 4 November 1950 (ECHR)5. Its ratification was a condition of countries’
accession to the Council of Europe, and the European Court of Human Rights based
in Strasbourg was to guard the observance of its provisions. Currently, the number
of members of the Council of Europe reaches 47 countries (including all EUMember
States). Therefore, the Strasbourg system of protection of human rights was and is of
fundamental importance for the shape of human rights protection in the European
Union6.

5. Other examples of contemporary Western European countries closer coopera-
tion were:

a) Benelux Customs Union (1944);
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b) Organisation for European Economic Co-operation OEEC (1948), later re-
named the Organization for Economic Cooperation and Development -
OECD (1960);

c) North Atlantic Treaty Organization - NATO (1949);
d) Western European Union - WEU (1954);
e) European Free Trade Association- EFTA (1960).

:

6. Initially two philosophies of economic integration competed in Western Eu-
rope: EEC - involving the creation of a common market based on the Customs Union
and European Free Trade Association (EFTA), in which co-operation was looser with
the aim of creating “just” a free trade area. Agreement on the establishment of EFTA
was signed in 1960 by Austria, Denmark, Norway, Portugal, Sweden, Switzerland
and the United Kingdom. From the beginning, it was an alternative to the EEC, bring-
ing together countries that had not chosen deep economic integration. Currently, five
of the seven founding members of the EFTA joined the European Union. Similarly,
Finland, having been a full member of the Association in the years 1986-1994, has
done that. The remaining EFTA members were Switzerland, Liechtenstein, Iceland
and Norway. The last three are connected to the EU by a 1992 agreement on the es-
tablishment of the European Economic Area7.

7. In parallel, in the countries of Central and Eastern Europe gradual taking over
democratic institutions by puppet regime governments following orders of the Com-
munist Party or the conversion of the sovereign before World War II Soviet republic
countries (Lithuania, Latvia, Estonia) was progressing. In contrast to the voluntary
unification of the sovereign states of Western Europe, in this case the basic “integra-
tion tool“ was multimillion Red Army stationed outside the Soviet Union and special
forces obedient to Moscow. The result of Soviet domination was the appointment of
the Council for Mutual Economic Assistance (1949) and signing the Warsaw Treaty
of Friendship, Cooperation and Mutual Assistance (known as the Warsaw Pact) in
1955. Both organizations based in Moscow became a democratic façade for economic
and military intervention of the Soviet Union in the region and reducing sovereignty
of the so-called People’s Democracy countries (Poland, Czechoslovakia, Hungary, Ro-
mania, Bulgaria, the German Democratic Republic and Albania8). Dissolution of the
Council for Mutual Economic Assistance and the Warsaw Pact in 1991 became a sym-
bol of the recovery of economic independence and political sovereignty at the same

The origin and development of integration processes...
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time opening the way of the countries of Central and Eastern Europe to free and full
integration with the European Communities and NATO.

§3. FOUNDING TREATIES

1. The Treaty establishing the European Coal
and Steel Community

1. Robert Schuman proposed a plan to integrate the coal and steel industry sup-
ported by six countries (Belgium, France, Luxembourg, the Netherlands, Germany
and Italy) which became founders of the first Community. On 18 April 1951 in Paris,
they signed the Treaty establishing the European Coal and Steel Community9, an
international organization equipped with its own bodies and with international legal
personality. Under the terms of the Treaty coal and steel sectors of the Member States
were subject to joint control, exercised by supranational bodies. The creation of a
common market for coal and steel was to contribute to economic growth and a sig-
nificant decline in unemployment. The Treaty introduced free competition in the mar-
ket for coal and steel, prohibited cartels or other forms of state aid and any practices
discriminating producers, consumers and buyers from other countries making up
the Community. The Treaty also abolished import and export duties and quantitative
restrictions on coal and steel trade. Community based on free movement of workers
in the coal and steel sectors was also to prevent lowering the level of labour and
wages. In the Treaty Member States provided the Community with competence to su-
pervise prices, set maximum and minimum prices.

2. Member States equipped European Coal and Steel Community in a system of
institutions: the High Authority, the Special Council of Ministers, the Common As-
sembly and the Court of Justice. Treaty regulation of the High Authority, composed
of nine independent international officials (headed by Jean Monnet), allowed it to
pursue a policy independent of any government. Decisions taken by majority of votes
were binding on Member States.This demonstrates the supranational character of
the Community. Coordination of relations between the High Authority and the
Member States was taken care of by a special Council of Ministers. Common As-
sembly was in power to control being able to vote on a motion of censure against the
High Authority. The Court’s role was to ensure compliance with Community law.

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW
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1. Treaty of Paris came into force on 23 July 1952, the European Coal and Steel
Community was established for a specified period. A er 50 years since its entry into
force (23 July 2002) The ECSC Treaty expired10. Assets accumulated by the Commu-
nity have been used to support research in the sectors related to coal and steel in-
dustry, and the previous powers were assumed by the European Community.

2. The Treaty establishing
the European Economic Community

1. 1. The success of establishing the common coal and steel market under the
ECSC led to the creation of new integration initiatives. Although plans for a European
Political and Defence Community failed, Member States took further a empts. At a
conference in Messina (1955), Paul-Henri Spaak presented a report with proposals for
the creation of a common market covering all the sectors of the economy11. Treaty
establishing the European Economic Community was signed on 25 March 1957 and
entered into force on 1 January 1958. There were six signatories of the Treaty, the
same countries that formed the ECSC.

2. The main objective of the EEC was to establish a common market and pro-
gressively approximate the economic policies of the Member States. To achieve this
purpose it was decided to ensure free movement of goods,workers,services and capi-
tal. In addition, integration would be helped by approximating the laws of Member
States to the extent necessary to ensure the proper functioning of the common mar-
ket, as well as establishing a common customs tariff and maintaining a common com-
mercial policy towards third countries. Additionally TEEC established common
competition policy, common agricultural and transport policy.

3. EEC institutional structure was similar to the one functioning within the ECSC.
The Community institutions were: the Commission, the Council, the Parliamentary
Assembly and the Court of Justice. An auxiliary body was the Economic and Social
Commi ee. Despite the similarities in comparison with the ECSC in EEC there was
a shi of lawmaking powers of the independent High Authority counterpart - the
Commission to the Council composed of the Governments of the Member States rep-
resentatives. This was a step backwards on the road to building federal Europe,
strengthening the position of members of the community. The Commission’s role was
limited to submi ing dra legislation, formulating Community policy, managing the
budget of the Community and ensuring compliance with Community law.

The origin and development of integration processes...

15

10 It happened under Article 97 of the ECSC Treaty.
11 Treaty establishing the European Economic Community of 25 March 1957 (hereina er referred to as

the Treaty of Rome, the EEC Treaty, TEC and finally - a er the Treaty of Lisbon - TFEU).



3. The Treaty establishing
the European Atomic Energy Community

The second treaty, signed on 25 March 1957 in Rome was the Treaty establishing
the European Atomic Energy Community (EAEC or EURATOM)12. The Commu-
nity, in accordance with the provisions of the Treaty, was to ensure the development
of the nuclear industry and the introduction of common control over it to be used
only for peaceful purposes. Achievement of these goals was to be served by research,
establishing uniform safety standards and dissemination of technical knowledge.
The community was also to facilitate investment, ensure regular supply of nuclear
fuel to all customers. The structure of the EAEC bodies corresponded to institutional
architecture established in the EEC. Actions taken under the Euratom Treaty were
integrated within the European Commission (Directorate-General for Energy) and
established in 1960, the European SupplyAgency. However, the Treaty itself has been
the European Supply Agency established in 1960. Despite the Treaty in force and
EAEC being an international organization separate from the Union, it is institution-
ally associated with it.

§4. THEORIES
OF EUROPEAN INTEGRATION

1. European integration started after World War II lived to see many theories de-
voted to it. They were created to help understand the processes taking place in Eu-
rope. These concepts are often interpenetratable and operate in many different
theoretical aspects, functioning essentially in parallel. Differently distributed accents
decide whether the key role in the integration is to be played by merging economies
through a market mechanism (the liberal view), or by the institutional method (con-
certed state action). Finally, political scientists and lawyers look at integration in dif-
ferent ways. However, the most frequently mentioned ones among the traditional
theories of European integration are: functionalism, federalism, confederalism, supra-
nationalism and the so-called intergovernmentalism. Newer theories refer to the con-
cept of multi-level governance.

2. At the beginning of the Communities’ existence functionalismwas a dominant
concept, according to which European integration should focus on specific sectors
of economy, which are easier be manage by independent international staff officers

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW
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(technocrats). Functionalists (Jean Monnet, Robert Schuman) were very pragmatic,
recognizing that economic integration in individual areas will provide peaceful
growth in Europe. Those specific integration projects (following stages) were to lead
to the creation of supranational structures, taking over the functions of the state in the
areas transferred to the Communities. Neofunctionalists stand out in this trend. In
their opinion integration should start from non-controversial areas, and its positive
effects would spill-over sectors with greater political significance. This would lead
to a gradual reduction in the actual competence of national governments and the ac-
companying increase in the competence of the transnational powers, able to deal
with politically delicate areas.

3. Federalism envisaged creation of a federal state in Western Europe, similar to
the United States. According to the proponents of federalism strong nation-states
were responsible for the outbreak of two world wars in Europe, which is why they
advocated limiting the independence of countries for the benefit of a supranational
organization. In practice, power in a federal structure is centralized in selected areas
only (the key ones to the unity of the federation, such as the army, currency, external
relations), while most areas are decentralized in accordance with the principle of sub-
sidiarity.

4.Confederalism sought to base the European integration on the agreement of in-
dependent countries (Europe of homelands). In line with this trend sovereign states
should retain their powers and integration should be developed through intergov-
ernmental cooperation. In contrast to functionalism, especially federalism, confed-
eralists ruled out moving the decision-making centre to supranational bodies
(supranationalism). In their view, the development of integration should be under
the direct influence of governments and be the result of their collaboration (i.e. in-
tergovernmentalism).

4. One of the newer perspectives on the process of European integration is amulti-
level governance13 model. In contrast to the other theories, advocates of multi-
level governance model drew attention to the wide range of actors and
institutions involved at different levels in policy-making and law-making in
the European Union. This approach is not based on a dichotomous model (do-
mestic and transnational), pointing to the role of regional, domestic, public and
private institutions, that are involved in the governance of the European
Union14.

The origin and development of integration processes...
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§5. FUNDAMENTALS OF ECONOMIC
INTEGRATION

IN THE EUROPEAN COMMUNITIES

1. Economic integration in Europe lasting from the early fifties of the twentieth
century is a dynamic process. Its development can be exemplified by the evolution
of the EEC and the European Union. EEC Treaty envisaged a phased creation of a
common European market through the progressive elimination of customs duties
and quantitative restrictions on intra-Community trade.

2. In the first stage of the integration a stand-still principle was applied, according
to which placing new duties was forbidden with gradual reduction of current rates.
The aim was to establish a customs union on the territory of the Member States. A
practical consequence of its establishment was using a general tariff in external rela-
tions by the Member States of the EEC since 1968.

3. Customs union itself is not enough to define the territory of the Member States
as a commonmarket. The unique approach adoptedwithin the EECwas basing com-
mon market not only on the free movement of goods, but also the free movement of
labour, services, capital and payments, the prohibition of discriminatory or protec-
tionist taxation and common rules on competition, state aid to enterprises, joint trade
agriculture and transport policy.

4. Implementation of the EEC aim, which was to create a common market, did
not followwithout difficulties. The most comprehensive integration applied to trade
in goods. However, for many years technical (different norms, standards, rules), fis-
cal (different tax systems) and physical barriers (border control) existed in the Com-
munity within the free movement of services, capital, people (including freedom of
establishment). Therefore, in 1985, European Commission President Jacques Delors
presented a programme of establishing European single market. The strategy was
specified by the Commission in the “White Paper”. In order to achieve it, the Single
EuropeanAct signed in 1986 changed the Treaty establishing the EEC.Member States
were committed to the creation of a single internal market up to 31 December 1992,
it was defined as an area without internal borders in which free movement of goods,
people, services and capital was guaranteed. The Commission believed that achiev-
ing this level of economic rules unification was a condition for establishing the Eu-
ropean Union. Delors initiative had a significant impact on accelerating the process
of economic integration, but it was rather a more consistent implementation of the
purposes already present in the Treaty of Rome, not the next stage of economic inte-
gration of the countries. The concept of the single internal market is included in the
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broader concept of a common market and relates to harmonizing the rules govern-
ing the four fundamental freedoms of the Community.

5. The next stage of economic integration among countries was establishing Eco-
nomic andMonetary Union in the Treaty of Maastricht. It assumed the introduction
of euro and the establishment of the European Central Bank. These plans were based
on earlier attempts to stabilize the European currency. Member States recognized the
stability to be their goal already in 1969 at the European Summit in The Hague. How-
ever, the Werner plan of 1970 prepared as a result of the summit was never imple-
mented because of the oil-currency crisis. Another attempt was to create in 1979 - at
the initiative of Germany and France - the EuropeanMonetary System, based on sta-
ble exchange rates, which could vary substantially up to 2.25% (6% for the Italian
lira) in the so-called currency snake. That allowed to define the ECU - European Cur-
rency Unit based on a basket of currencies of countries taking part in the system. Euro
introduction was preceded by the operation of fixed exchange rates on 31 December
1998 and a three-year transition period in which euro became the currency for inter-
bank settlements. The introduction of euro notes and coins took place in January
2002. Since 1 January 2011, the currency has been valid in 17Member States (Austria,
Belgium, Cyprus, Estonia, Finland, France, Greece, Spain, Ireland, Luxembourg,
Malta, the Netherlands, Germany, Portugal, Slovenia, Slovakia, Italy). Taking more
countries to the EMU depends on the fulfillment of the so-called convergence crite-
ria15.

6. The obligation to adopt euro by the countries acceding to the EU in 2004 was
added to the accession treaties. However, the point at which this happens depends
not only on the fulfillment of the convergence criteria, but mainly on the strategies
of individual Member States. The financial crisis that hit the Euro Zone countries in
the period 2008-2012 not only moves away the prospect of adopting common cur-
rency by subsequent countries, but constitutes a real test of unity and solidarity in Eu-
rope as well16.
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the Euro Zone (including France, Spain and Greece), ignoring the constraints of participation in the com-
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16 At the time of this handbook going to print the future of the common European currency is still un-
certain. However, the restoration of national currencies by some (or even all) of the Euro Zone countries
does not necessarily mean the end of the European integration process, in which the introduction of euro
is just one of the symbols combining the given EU countries.



§6. ATTEMPTS OF POLITICALANDMILITARY
INTEGRATION

OF WESTERN EUROPEAN COUNTRIES

1. In the original plans presented by the “founding fathers” economy was sup-
posed to be one of many areas of European integration. For obvious reasons (cold
war) a number of projects were related to political and military cooperation. Inte-
gration processes accelerated by the need for cooperation in the use of the U.S. aid
under the Marshall Plan. In May 1948, The Hague “Congress of Europe” adopted
resolutions calling for enhanced cooperation in political and economic area. First of
all, the Congress called for the creation of an organization responsible for ensuring
democracy in Europe by the conclusion of a multilateral agreement guaranteeing the
protection of human rights. Economy was to become another area of cooperation.
Direct result of the Hague initiatives was the creation of the Council of Europe, and
then signing the European Convention for the Protection of Human Rights and Fun-
damental Freedoms in Rome. Although further development of the Council of Eu-
rope proceeded in a way in parallel with the integration of the Communities, the
formation of this organization should be regarded as a very important moment for
political cooperation of European countries.

2. After the success of the creation of the ECSC the founding countries intended
to enter into a closer cooperation in other areas. Implementing the plan of the French
Defence Minister René Pleven they signed the Treaty establishing the European De-
fence Community (EDC) on 27 May 1952. Under the provisions of the Treaty, Mem-
ber States agreed to give the joint command of the military units (European
Commissariat of Defense) forming the European Armed Forces, possessing its own
budget. The direction taken in the Treaty assumed federalization of Europe endan-
gered with the development of communism.At the same time, it was considered that
the creation of a joint army without a common foreign policy would be impossible.
This resulted in the adoption of the Treaty establishing the European Political Com-
munity (combining the ECSC and the future EDC) by the CommonAssembly of the
ECSC in 1953. An attempt to establish the existence of the two Communities was dis-
continued in mid-1954, when the French National Assembly with Gaullist and com-
munist votes had not given consent to the ratification of the Treaty establishing the
EDC for fear of losing (by France) sovereignty and the rearmament of Germany17.
Therefore, further work on the EPC was also suspended. With the decision France
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blocked the merger plans of economic, political and military power paths in one or-
ganization for many decades (until the Treaty of Maastricht).

3. The failure of supranational integration attempts of supranational integration
in the field of defense policy did not preclude military cooperation in Western Eu-
rope. Since 1948, France, the United Kingdom and the Benelux countries were bound
by the Brussels Treaty18. This treaty was amended by the Paris Protocol of 23 October
1954, becoming the basis for the Western European Union, which joined Italy and
Germany19. It happened in parallel with the Germany’s acceptance into NATO. The
main stipulation of the Brussels Treaty is a provision ensuring (in case the State has
become a victim of armed aggression) all military and other assistance being in the
power of the States Parties to the Treaty in accordance with the provisions of Article
51 of the Charter of the United Nations. In addition, each member of the WEU may
request an immediate convening of the Council in an emergency for peace or eco-
nomic stability20. For a long time the Western European Union was an important
forum where, apart from Member States, the United Kingdom was active as well.
Under theAmsterdam Treaty, theWEUwas included in the framework of the second
pillar of the European Union.As a result, theWEUministers meeting inMarseille (13
November 2000) decided to start the transfer ofWEU’s tasks under the formula of the
Common Foreign and Security Policy (CFSP) and the emerging European Security
and Defence Policy. The last one combines defense cooperation of NATO member
countries with those that remain outside NATO within the developed European Se-
curity Strategy21. Integration of EU defense policy would also be served by creating
a personal union between the WEU and CFSP22.

4. An attempt to create an alternative to transnational cooperation structure (the
Communities) was the Fouchet plan prepared in the era of President de Gaulle. It as-
sumed intergovernmental political cooperation. The plan was implemented in 1970,
when the so-called European Political Cooperation was established. This coopera-
tion was to be based on regular (twice a year) meetings of Foreign Ministers of the
Member States of the EC. With time they began to be linked with the meetings of the
Council of Ministers of the EEC. The Single EuropeanAct gave the EPC treaty basis,
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18 Treaty between Belgium, France, Luxembourg, the Netherlands and the United Kingdom of 17
March 1948, (1949) UNTS 1, Cmnd. 7599, contained provisions on cultural, social and defense cooperation.

19 WEU currently consists of 10 Member States (except those mentioned in the main text also Portu-
gal, Spain and Greece) and 6 associate countries (Turkey, Norway, Iceland, Poland, Czech Republic and
Hungary). In addition Bulgaria, Estonia, Latvia, Lithuania, Romania, Slovenia and Slovakia have become
associate partner countries. Other EU Member States have observer status in the WEU.

20 Article VIII (3) of the Brussels Treaty.
21 Adopted at the summit in Brussels 12 December 2003.
22 Javier Solana (former Secretary General of NATO) served the functions of the High Representative

for the CFSP and Secretary General of the WEU until 2009.



and inMaastricht it became the nucleus of the CFSP establishedwithin the second pil-
lar.

§7. DEEPENING EUROPEAN INTEGRATION
IN THE PERIOD 1957-1992

1. General remarks

The European integration process was formally initiated with the signing of the
founding treaties, according to the visions of functionalists, it proceeded gradually
embracing ever wider range of areas. It was taking place by the transfer of subse-
quent competences of the Member States in the areas identified in the amending
treaties (material change). In addition, the deepening integration was served by the
evolution of institutional law strengthening transnational nature of the Communities
(institutional changes). In the first period it was essential to perform the treaties’ ob-
jectives that constituted common market. The process of gradual economic integra-
tion was crucial for building political integration. Economic successes undoubtedly
influenced both the willingness of Member States to transfer their subsequent pow-
ers to the Communities, and was a key factor contributing to the process of expand-
ing integration with new members seeing the process as an opportunity for faster
economic growth.

2. Merger Treaty

1. Communities established under the Treaty of Paris and the Treaty of Romewere
independent international organizations (legal entities) equipped with separate au-
thority. The first attempt to organize their institutional structure took place with the
signing of the Treaties of Rome. In order to reduce the bureaucracy associated with
the coexistence of three independent institutional structures and better coordinate
their work on 25March 1957 the Rome Convention on certain institutions common
to the European Communitieswas adopted. It provided that the Parliamentary As-
sembly and the European Court of Justice will serve three Communities. It was found
that the Parliamentary Assembly23 will replace the CommonAssembly acting under
the ECSC, andwill be a joint institution of the EEC and EAEC. The Economic and So-
cial Committee was also given the nature of a joint advisory body.
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2. Combining the other bodies of the Communities constituted complementing
institutional changes. On 8April 1965 the Treaty establishing a single Council and the
Commission of the European Communities (the so-calledMerger Treaty) was signed.
The established Council (of Ministers) replaced the separate Councils acting in the
EEC and EAEC, the ECSC Special Council of Ministers. The new Commission took
place of the two Commissions functioning in the EEC and EAEC and the ECSCHigh
Authority. Since its entry into force (1 July 1967) The European Communities have
had four joint bodies: a Council, a Commission, a European Parliament and a Euro-
pean Court of Justice, conducting their tasks on the basis of three separate treaties.

3. Development of political integration
in the 60s and 70s of the twentieth century

1. The 60s and the 70s of the twentieth century are sometimes perceived as a pe-
riod of stagnation in the European integration. It was characterized by a gradual re-
duction of barriers to the free movement of goods and a successful establishment of
the customs union. Economic integration, however, did not proceed smoothly. Mem-
ber States were not yet ready for further political integration. The economic crisis
caused by significant increase of oil prices in the 70s also influenced political stag-
nation.

2.A serious political crisis in the European Communities took place in 1965 in con-
nection with the Commission’s proposal to revise funding rules of the CommonAgri-
cultural Policy. Unable to otherwise block the decision in this case (under the
provisions of the Treaty of Rome the principle of majority voting in the Council at that
time replaced the unanimous vote), France left the deliberations of the Council. For
the next sevenmonths France blocked the work, using the so called empty chair pol-
icy. The political impasse was broken in 1966 in Luxembourg, where the Luxem-
bourg compromise was reached. The compromise, not having formal basis in the
provisions of the Treaty, was a departure from the previously established rules of
voting. It allowed for a return to unanimous voting, at the request of a Member State
invoking their vital national interests. Reaching the compromise allowed blocking
the decision-making process in the EEC by individual Member States, despite (ex-
isting in the Treaty) the opportunity to make a decision with the opposition of coun-
tries in the minority.

3. For the development of political cooperation of EEC countries meetings of
Heads of States or Governments of the Member States began to be of great impor-
tance. Since 1961, such meetings were organized ad hoc24. However, since the Paris
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Summit (9-10 December 1974) it became a rule to organize the so-called European
Councilmeeting at least three times a year. Apart from the heads of states and heads
of governments foreign ministers of the Member States were also to take part in the
summits. The role of the European Council, in addition to stimulating political co-
operation, is to make strategic policy decisions of powers delegated to the Commu-
nities. However, these are not decisions constituting a formal part of the Community
legal process, as the European Council is not an institution involved in this process.
The practice of European summits was formally confirmed by the Single European
Act.The treaty of Maastricht gave the European Council formal activities in the de-
cision making process in the second pillar of the European Union (CFSP). And the
Lisbon Treaty confirmed its status as one of the main bodies (institutions) of the
Union.

4. Deepening European integration was also reflected in the evolution of the com-
petence of the European Parliament25. As a successor to the CommonAssembly and
then the European Communities’ ParliamentaryAssembly, the European Parliament
held a consultative and control function. Initially its members consisted of members
of national parliaments seconded to work at Community level. In the 70s EP gained
wider powers to establish the budget of the Community. The first direct elections to
the European Parliament26 carried out in 1979 were essential for the growth of that in-
stitution’s role in relation to other organs. Since then, Parliament has become the only
directly legitimated Community body, essentially reducing the democratic deficit in
the European institutions. The consequence of these elections was progressive ex-
tension of the Parliament's competence in subsequent revisions of the Treaties, to the
extent that currently EP, in co-decision procedure, may be considered an equal par-
ticipant in the Community decision-making process.

4. The role of the Court of Justice in the development
of the principles of the legal system of the European Union

1. In the absence of political willingness of States to deepen integration the Court
of Justice (ECJ) played the key role in the process, as a result it became known as
“the motor of integration”. The key step in its development was determining direct
effect and primacy of Community law in the national legal order. These principles
are of paramount importance in determining the relationship between EU law and
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national law that have not been clearly defined in the founding treaties. The most
important decision to determine the nature of the considered judgments was taken
in Van Gend & Loos27and FlaminioCosta v. ENEL28 cases. In both of them, the Court
went beyond the usual interpretation of the language (neither direct effect nor pri-
macy of Community law result from any of the provisions of the Treaty), referring to
the spirit, system and objectives of the Treaty. In this way the foundations of the Com-
munity legal order were laid, which was crucial for the deepening of European inte-
gration.

2. In Van Gend & Loos case ECJ concluded that the European Economic Commu-
nity constitues a new order of international law for which the Member States have
transferred some of their sovereign rights, and its provisions are related not only to
Member States but to their nationals as well (direct effect).

3. In the case of Flaminio Costa v ENEL, answering the preliminary ruling of the
Italian court, the Court held that: by contrast with ordinary international treaties, the EEC
Treaty has created its own legal system which [...]became an integral part of the legal systems
of the Member States and which their courts are bound to apply. It added: The integration
into the laws of each Member State of provisions which derive from the Community and more
generally the terms and the spirit of the Treaty make it impossible for the States, as a corol-
lary, to accord precedence to a unilateral and subsequent measure over a legal system accepted
by them on a basis of reciprocity (primacy of Community law).

5. The Single European Act

1. The first significant change to the founding treaties was signed on 17 February
1986 in Luxembourg, by representatives of nine Member States, and on 28 February
1986 in The Hague by representatives of the other three countries (Italy, Greece, Den-
mark) – it was The Single European Act. It entered into force on 1 July 1987. It was a
result of a number of initiatives aimed at establishing the European Union (e.g. Tin-
demans report of 1976, Genscher-Colombo Act of 1981, a solemn declaration on Eu-
ropean Union adopted in Stu gart on 19 June 1993). Member States made an essential
attempt to extend the scope of joint competence of the European Political Coopera-
tion, functioning until then outside of the Communities.

2. The most important provisions of the Single European Act were related to the
creation of conditions for the functioning of an internal market. When preparing the
foundation for the establishment of the European Union, SEA predicted that up to 31
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December 1992 an area without internal borders, ensuring free movement of goods,
persons, services and capital will be established. In addition, Member States agreed
to make a further transfer of their powers to the joint bodies through the inclusion of
selected areas of cooperation into the EEC Treaty. Among the included areas were:
the field of social policy, environment and research.

3. The Single EuropeanAct also introduced significant institutional changes. The
most important are:

a) extension of areas in respect of which the Council could enact legislation by
qualified majority (including matters relating to internal market, sea and air
transport as well as new areas of cooperation), while reducing the list of mat-
ters requiring unanimity;

b) increase of powers of the European Parliament in the legislative process
through the introduction of the cooperation procedure of the Parliament and
the Council; the Single European Act also expanded the number of cases in
which it was required to consult the EP. It also made the decision on the ad-
mission of new states to the EC dependent on its consent;

c) strengthening the position of the European Commission in the exercise of
executive power by the Council’s commitment to provide the Commission
with executive powers under legislation passed by the Council;

d) providing a basis for the establishment of the Court of First Instance - CFI
(eventually established by the Council’s Decision of 24 October 1988);

e) providing a treaty basis for the functioning of the European Political Coop-
eration, consisting of the foreign ministers of Member States and the Euro-
pean Commission members, meeting at least four times a year. The Act
provided coordination of the cooperation with the activities of the European
Parliament.

6. Cooperation within the Schengen area

1. Integration that begun with signing the Schengen Agreementwas of great im-
portance to strengthening relations between the Member States of the EC and build-
ing the European identity. The Agreement of 14 June 1985 introduced gradual
abolition of checks at common (internal) borders within five EEC countries (Belgium,
the Netherlands, Luxembourg, Germany and France). The beginning of cooperation
was limited to a visual inspection of cars on internal borders, the introduction of ad-
ditional facilities at border crossings and strengthening cooperation between police
and customs in the fight against drug trafficking, arms trafficking and other forms of
crime. Parties to the Treaty pledged to make efforts to harmonize visa and immigra-
tion policy
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2. The provisions of the Schengen Agreement were clarified in the Convention
Implementing the SchengenAgreement (Schengen II) signed on 19 June 1990. It con-
tained provisions for the abolition of controls at internal borders and movement of
persons, police and security cooperation, the Schengen Information System (SIS),
transport andmovement of goods and the protection of personal data. Police services
cooperation plays a special role in combating cross-border crime in the Schengen
area. Police cooperation is regarded as an essential element in the process of unifica-
tion of the Area of Freedom, Security and Justice. Schengen acquis provides assis-
tance in preventing and detecting crime, cross-border surveillance and hot pursuit,
controlled shipment, use of coercive measures (arrest, detention), search. Forming
common visa and immigration policy and judicial cooperation in criminal matters is
also essential for the countries of the Schengen group. Currently a difficult work on
SIS II29 and the Visa Information System (VIS) implementation is underway inMem-
ber States. The aim of the process is to facilitate the issuing of a common Schengen
visa by all EU Member.

3. The territorial scope of the Schengen acquis covers 22 countries of the Euro-
pean Union (except for the United Kingdom, Ireland, Bulgaria, Romania and Cyprus)
as well as Iceland, Norway (part of the Nordic Passport Union), Switzerland and
Liechtenstein. The latter joined the Schengen zone on 19 December 2011 as the 26th
state.

4. Although the Schengen acquis is the result of an initiative born outside the Eu-
ropean Community, with time “communitisation” took place. Under the provisions
of theAmsterdam Treaty, the EU gained expanded powers in the area of immigration,
visas and asylum, and the Schengen acquis has become the nucleus of a new EU
policy.

5. Parallel to joining Schengen on 27May 2005, seven European Union countries30
(Austria, Belgium, France, Italy, Luxembourg, the Netherlands and Germany) signed
the Prüm Convention on the deepening of cross-border cooperation, particularly in
combating terrorism, cross-border crime and illegal immigration. This initiative (from
the very beginning known as the Schengen III) can be seen as a sign of dissatisfac-
tion with the slow progress of work on the implementation of the Schengen acquis
by the other Member States as well as an attempt to “escape forward”. In 2008, cer-
tain provisions of the PrümConvention (concerning exchange of biometric and DNA
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data and access to databases of vehicles) were on the initiative of Member States
adopted as a decision of the EU being the output of the third pillar of the Union31. It
is likely that in the future the Convention as a whole (and not only selected provi-
sions) will become a part of the Union acquis32.

§8. THE TREATY OF MAASTRICHT

1. Union as the next step of creating an ever closer union
among the peoples of Europe

1. Following the adoption of the Single EuropeanAct the European Commission’s
goal under the Presidency of Jacques Delors became to connect the economic and po-
litical mainstream of European integration. In June 1990 the European Council de-
cided to convene an intergovernmental conference for the establishment of the
Economic and Monetary Union and the Political Union. At the European Council
summit in Maastricht in December 1991, the provisions of the Political Union and
the EMUwere combined into one Treaty on European Union. It was signed inMaas-
tricht on 7 February 1992 and entered into force on 1 November 1993 after a difficult
ratification procedure in twelveMember States33. The European Union established by
the Treaty, however, was not a new organization but another step in the integration
of the Member States of the European Communities. The Union did not in any way
substitute the EC and was not equipped with legal personality. Subjects of interna-
tional law were still only three European Communities.

2. The Treaty34 set the Union the following objectives:
a) to ensure sustainable economic and social progress through the creation of in-

ternal market and economic and monetary union,
b) to confirm its identity on the international stage by establishing common for-

eign and security policy and common determining defense policy,
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c) to strengthen the protection of the rights and interests of the nationals of the
Member States through the introduction of citizenship of the Union,

d) to cooperate in the field of justice and home affairs in the EU to ensure free-
dom and security of citizens,

e) to ensure compliance with the law (the acquis communautaire).

2. The structure of the European Union

1.For the effective implementation of the objectives assigned to it, the European
Union is based on three pillars with different kind of competence and character. It
was established on the foundation of the European Communities (first pillar) sup-
plemented with common policies (Common Foreign and Security Policy – second
pillar and Treaty additional areas of responsibility of the EC included in the EC) and
forms of cooperation (cooperation in the field of Justice and Home Affairs – third pil-
lar).

2.Three former Communities constituted the first pillar: the European Community
(the Treaty of Maastricht changed the name of the EEC to the EC in a symbolic way
confirming that the scope of the Community activities is not limited to economic af-
fairs only); the ECSC and the EAEC (since the ECSC Treaty expiry on 23 July 2002,
there are only the EAEC and the EC le in the first pillar). The areas falling in the
scope of integration within the first pillar became the freedoms of internal market, the
Economic and Monetary Union and the common policy implemented within the EC
and Euratom, including: agricultural, trade, regional, social, transport, competition
and consumer protection, environment, health policy, and education, culture, scien-
tific research, the rights of citizens with asylum and immigration policy (incorpo-
rated in the scope of the first pillar by the Treaty of Amsterdam). Because of the nature
of the Communities referred to by the Court of Justice in Van Gend & Loos and
Flaminio Costa v. ENEL cases the first pillar was transnational in character35. It re-
sulted from the coexistence of several components36:

a) Communities had their own institutions (authorities), acting independently
of the Member States

b) Communities were given great exclusive competences in respect of which
the set up authorities may operate,

c) the authorities of the powers allocated to the Communities make laws bind-
ing on Member States,
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d) the law, as a rule, is created by majority vote, and the outvoted Member State
cannot evade application of a law adopted in such a way,

e) Community law takes precedence over national law and may form the basis
of rights and obligations for individuals who can rely on them before national
courts,

f) to guard the observance of Community law, the Court of Justice is the only
body empowered to make its interpretation and rule on its validity.

1. The second pillar of the European Union included the Common Foreign and
Security Policy37. The main objective pursued under the second pillar was to
strengthen the European identity in international relations. The implementation of
this policy amounted to improving the security of the Union and its Member States,
the strengthening of international security, taking measures to facilitate the mainte-
nance of world peace, abiding common values, independence of the Union, promot-
ing international cooperation and democracy and the rule of law, respect for human
rights. The demand for mutual information and the reconciliation of all the impor-
tant issues of foreign policy and the determination of the Member States’ common po-
sition were significant as well. In contrast to the first pillar integration of countries in
the second pillar was not transnational and was based on intergovernmental coop-
eration, with full respect for the sovereignty of Member States. Decisions binding on
all states were to be taken unanimously.

2. The third pillar of the EU included cooperation in the field of Justice and
Home Affairs (JHA). The main objective of JHA had become to provide citizens with
a high level of safety within the Area of Freedom, Security and Justice. It originally
included ma ers related to immigration, asylum policy, they were however “com-
munitarised” (included in the TEC) - transferred by the Treaty of Amsterdam to the
first pillar. The third pillar (as the second one) was based on intergovernmental co-
operation and had no transnational character. Over time, the nature of this collabo-
ration had changed, gaining more and more features of the Community method.

3. Changes in substantive law

1. In addition to the creation of new levels of cooperation in the framework of the
second and third pillar (in a sense, continuing the trend of political integration began
in the 50s with the creation of EDC, EPC and the WEU), TEC has also increased the
competence of the Communities under the first pillar including issues of social pol-
icy, consumer protection, health, culture, education, research issues, technological
development and environmental protection.
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2. In terms of individual rights’ protection it was essential to establish the citi-
zenship of the European Union, in a symbolic way emphasizing European identity
of the citizens of EUMember States. Specific rights were related to the citizenship of
the Union: the right of movement and residence within the EU, active and passive
right to vote in elections to the European Parliament and local authorities through-
out the Union, the right to diplomatic and consular protection by authorities on the
territory of the countries in which an EU citizen cannot seek protection from national
diplomatic or consular authorities, the rights when dealing with the institutions of the
European Union. The main turning point in the history of European integration was
also an introduction of human rights standards to the TEC already developed by the
Court of Justice38.

3. A significant increase in the competence of the European Union was to be lim-
ited by the principle of subsidiarity introduced to the Treaty. It was a kind of a
“safety valve” to protect against the abuse of powers by the EU in areas where the in-
tervention was not necessary. According to the principle, the EU was to take actions
in areas that do not fall within its exclusive competence, only if and to the extent to
which the objectives of the proposed actions could not be sufficiently achieved by
the Member States, by reason of the scale or effects of proposed actions they would
be better achieved at the Union level39.

4. Institutional changes

1. The Treaty of Maastricht revised many institutional provisions of the original
Treaties:

a) strengthened the position of the European Parliament; increasing its powers
in the legislative process through the introduction of co-decision procedure;
the Parliament’s task was henceforth approving the members of the Euro-
pean Commission and its President;

b) extended the term of office of members of the European Commission (from
four to five years);

c) extended the scope of cases in which the Council makes decisions by quali-
fied majority;

d) created a legal basis for the functioning of the Court of Auditors - placing it
among the major institutions of the Communities;

e) re-defined the scope of the jurisdiction of the Community Courts;
f) provided for the creation of new bodies: the EU Ombudsman, Committee of

the Regions, Economic and Financial Committee and the European Central
Bank.
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2. Despite the introduction of the three-pillar structure by the Maastricht Treaty
on European Union, apart from the formal acknowledgment of the role of the Euro-
pean Council in coordinating the activities of the Union, no additional institutions
were set up. The Maastricht Treaty based EU on a single institutional framework,
using its existing authorities of the Communities. According to the introductory pro-
visions of the EU Treaty the aim of maintaining the single institutional framework
was to ensure consistency and continuity of actions taken to achieve the Union’s ob-
jectives while respecting and building upon the acquis communautaire40. Since then,
the specific role of the EC institutions has depended on the legal basis in each of TEU
titles. The Commission (other than in the transnational first pillar) was neither enti-
tled under the intergovernmental pillars to the exclusive right of legislative initia-
tive, nor did it guard the performance of the obligations of the Member States
resulting therefrom. The European Parliament has not gained the position of co-leg-
islator in the two pillars. The interpretive role of the Court of Justice has also been se-
verely limited and made dependent on the formal recognition of the Member States.

§9. THE TREATY OF AMSTERDAM

1. General remarks

The Maastricht Treaty provided for the need for further reform of the European
Union. The forthcoming accession of the countries of Central and Eastern Europe
and the desire to simplify the complex structure of the Union were the main reasons
for the convening of the Intergovernmental Conference aiming at preparing a revi-
sion of the existing treaties. The main tasks for the Conference were to bring the Eu-
ropean Union closer to its citizens, improve the institutional system of the EU in the
context of future enlargement and increase the effectiveness of measures taken out-
side the EU, granting EU greater mandate in the area of common foreign and secu-
rity policy and cooperation in the field of justice and home affairs. The result of the
IGC was the text of the new amending Treaty, which was signed on 2 October 1997
in Amsterdam and(Treaty of Amsterdam, TA) entered into force on 1 May 1999.

2. Changes in substantive law

1. Goals set out before the Intergovernmental Conference had not included many
of the ambitious changes in substantive law. Substantial expansion of powers of the

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

32

40 See the current Article 3 TEU.



Union took place only in connection with “communitisation” of the Schengen ac-
quis (including it into the first pillar of the EU). Thus, visa, immigration and asylum
policy were excluded from the scope of the third pillar, which gained a new name -
police and judicial cooperation in criminal matters.

2. The Treaty reinforced the importance of the protection of fundamental rights in
the EU. First Member States declared that the Union is founded on the principles of
respect for human rights, democracy and the rule of law41. Respect for these princi-
ples has become a prerequisite to apply for EU membership. In addition, for the first
time sanctions for serious and persistent violations of the principles contained in Ar-
ticles 6 of TEU were introduced. The Treaty has enabled the Council to suspend cer-
tain powers (including the right to vote in the Council) of Member States guilty of
such a breach42. The introduction of new extended provisions prohibiting discrimi-
nation and empowering communities to adopt secondary legislation in this respect
constituted complementing strengthening the rights43.

3. Although the TA did not give the European Union legal personality, its provi-
sions slightly strengthened EU identity on the international stage. That was due to
naming the Secretary-General of the Council the High Representative for the CFSP
who would support the Presidency of the Council in the Union’s external represen-
tation. The Amsterdam Treaty also introduced new regulations on employment pol-
icy, social policy, the environment, health and consumer protection. Changes in
substantive law did not have a revolutionary character. At the opportune moment,
however, a bold change in the numbering of individual provisions of the TEU and the
TEC was made, which was unlikely to bring the assumed effect of simplifying the
structure of the Union.

3. Institutional changes

1. Institutional changes introduced by the TA were also not significant. The re-
form of the EU institutions, preparing them to broaden the structure was postponed
until the actual extension. Once again, the role of the European Parliament in the ap-
pointment of the European Commission was increased. A multi-step codecision pro-
cedure was simplified. However, the cooperation procedure was to be henceforth
used only in the Economic and Monetary Union. In parallel with the transfer of the
Schengen acquis into the Community pillar a remarkable convergence of the first
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and the second pillar on how to make decisions took place. Parliament gained the
right to express opinions on the legislation proposed by the Commission or a Mem-
ber State. The jurisdiction of the European Court of Justice took over some of the legal
instruments of the third pillar44.

2. The Amsterdam Treaty also contained new provisions providing for the pos-
sibility of using the formula of “closer cooperation” by the states, which can
be taken when

a) the objectives of the Treaty fail to be otherwise achieved;
b) most of the countries engage in it;
c) the acquis communautaire is not violated;
d) the rights, obligations, or interests of other Member States are not violated45.

§10. THE TREATY OF NICE

1. General remarks

Due to the TA failure to create institutional arrangements necessary for the ad-
mission of new members, the Member States convened the next Intergovernmental
Conference. It started less than a year a er the entry into force of the Treaty of Ams-
terdam46. For the first time the work of diplomacy took place with greater trans-
parency than ever before, and many of the proposals submi ed for the conference
were published on websites. The main aim of the meeting was to prepare a proposal
which would guarantee the effectiveness of the institutions of the European Union
a er the enlargement of the EU. The work of the IGC was completed on 10 Decem-
ber, 2000, in Nice, when the reached compromise was approved by the Heads of State
or Heads of Governments (including the candidate countries). The treaty was for-
mally signed on 26 February 2001 and entered into force on 1 February 2003. The
reason for the delay was having trouble with ratification in Ireland, where the pub-
lic accepted the Treaty only in the second referendum.

2. The main changes

1. The changes introduced by the Treaty of Nice, focused mainly on institutional
issues. First of all, the Protocol to the Treaty referred to the way the Member States
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would be represented in the EU institutions after enlargement with 12 candidate
countries. These changes were accompanied by the adoption of a new system of
weighting votes in the EU Council. Once again the scope of matters in relation to
which decisions are taken by a qualified majority was expanded. Since 2005, each
Member State would have only one representative in the Commission47. However,
after the accession of the 27th member to the EU the number of Commissioners was
to be limited, and the right to nominate a candidate Commissioner by the Member
State - rotated. Fundamental changes also affected the CJ and CFI. The scope of their
jurisdiction was redefined and the ability to create specialized judicial panels was
provided. The Treaty formed the basis for the establishment of new specialized bod-
ies and agencies: the Political and Security Committee, the European Judicial Coop-
eration Department, the European Judicial Network and the Social Protection
Committee.

2. In addition, enhanced cooperation (so far called “closer cooperation”) was to
be established with the increased role of the European Commission and the Euro-
pean Parliament. Despite the increase in the number of EUmembers, to establish en-
hanced cooperation the decision of only eight countries concerned was required. The
possibility of blocking a decision to be made by one country claiming an important
national interest was also reduced.

§11. CHARTER OF FUNDAMENTAL RIGHTS
OF THE EUROPEAN UNION

1. At the summit in Nice in December 2000 the Charter of Fundamental Rights of
the EU48 (hereinafter: the CFR or the Charter) containing a catalogue of rights to be
protected in the European Union was also adopted. The adoption of the CFR proved
an increasingly strong interest of the EU in human rights. That does not mean that
fundamental rights had not previously been protected by Community law. Bodies,
despite the initial focus on the economic aspects of integration, over time began to
refer to the protection of fundamental rights. In Stauder case49 the Court declared
them to be part of the general principles of the Community law.

2. Protection of these rights was reaffirmed and strengthened by the Treaty of
Maastricht, which stated that the Union is founded on the principles of liberty, democracy,
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respect for human rights and fundamental freedoms, and the rule of law, principles which are
common to the Member States50. In addition, the EU has commi ed itself to respect the
fundamental rights guaranteed by the European Convention for the Protection of
Human Rights and Fundamental Freedoms as resulting from the constitutional tra-
ditions common to the Member States as general principles of Community law51. The
Charter of Fundamental Rights for the first time defined the rights and freedoms pro-
tected by the EU, creating a catalogue that went beyond the existing case law of the
Court of Justice. It consists of seven chapters: Dignity, Freedom, Equality, Solidarity,
Citizens’ Rights, Justice and General provisions.

§12. TREATY ESTABLISHING A CONSTITUTION
FOR EUROPE

1. The Treaty of Nice was just another step in the process of European integra-
tion. It foresaw the need for further reform of the Union. Discussion on it took the
form of constitutional debate55. In December 2001, French President Jacques Chirac
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sity called on the EU to take a constitutional debate over the future of Europe

    3. Although the Charter was solemnly signed at the EU summit in Nice by the 
Presidents of the European Parliament, the European Commission and the Council 
of the European Union and proclaimed in the presence of heads of states and heads 
of governments, it was not a legal act binding on the Member States of the Commu-
nity. It was, however, a substantial political declaration, interinstitutional agree-
ment, significant for its signatories. Despite its non-binding nature the charter did 
have an effect. It was expected that the charter could be considered an expression of 
the common constitutional tra-ditions of the Member States and be used by the 
Court as a source of inspiration for its activities in the field of protection of funda-
mental rights . Before the entry into force of the Treaty of Lisbon, the Court repeat-
edly referred to its provisions, recognizing that it emphasized the importance of the 
legal orders included in it to the Community⁵³. The CFR status changed with the 
entry into force of the Treaty of Lisbon, which (subject to the so-called British proto-
col) gave it a binding force⁵⁴.



and German Chancellor Gerhard Schroeder issued a joint statement in which they ac-
knowledged the need to adopt an EU Constitution. Then the European Council in
Laeken in December 2001, adopted a declaration to work towards the adoption of
the European Constitution. At the summit it was decided to convene the European
Convention56, the composition of which (taking into account the representatives of the
candidate countries as well) would increase the legitimacy of this body to decide on
the future of Europe.

2. The Convention worked under the leadership of Valery Giscard d’Estaing and
his deputies Giuliano Amato and Jean-Luc Dehaene. Its job was to hold a European
level debate (with the participation of representatives of national parliaments and
governments, the European Parliament and the Commission) on the future shape of
the Union and present recommendations for the next IGC. But to the surprise of
many, former French President d’Estaing, during the opening of the European Con-
vention, announced his willingness to prepare a Constitutional Treaty for Europe57.
In view of the difficulty in preparing a joint text by so many participants attending
the debates, the convention bureau has had a major impact on the final form of the
draft Treaty establishing a Constitution for Europe. It was adopted by the conven-
tion in June, and submitted to the European Council in July 2003.

3. Draft Treaty was actually the beginning of the further work of the IGC. Con-
sensus did not come easily. It was reached at the European Council in Brussels on 18
June 2004. The signing of the Constitutional Treaty by the representatives of theMem-
ber States gave a signal that the European Union was a viable political community.
The Charter of Fundamental Rights of the European Union became part of he
Treaty. The treaty listed values on which the Union was based, as well as its goals
and competencies. It emphasized respect for national identities making up the Union
of the countries and the idea of solidarity. Despite the efforts of Member States to in-
clude a reference to “the Christian roots of Europe“ in the preamble, the text ap-
proved by the European Council talked about “cultural, religious and humanist
inheritance of Europe” only58.

4. The treaty provided a base for giving a legal personality to the Union. It also
included a procedure of a statewithdrawal from the EU. One of the effective meth-
ods to improve the Union’s work was to replace the rule of unanimity in the Council
of the EU (i.e. the abolition of the right of veto of individual countries) in over 40
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cases. However, the right of veto was retained in such critical areas as: changes in the
Treaty, EU enlargement, foreign policy and defense, social security, taxation and cul-
ture. EU leaders approved a new system of decision-making in the Council by a dou-
ble qualified majority of EU states and citizens, defined as at least 55% of the states
(not less than 15) representing at least 65% of the population. This was appropriate
for cases in which unanimous voting did not apply.

§13. THE TREATY OF LISBON

1. General remarks

1. A er signing the Treaty establishing a Constitution for Europe by the repre-
sentatives of the Member States it has been put up for ratification in the 25 EU Mem-
ber States. Despite being ratified by 15 countries, it was rejected in a referendum in
France and the Netherlands. That resulted in a serious political deadlock, which
ended on 22 June 2007 by agreeing a “devoid of constitutional aspirations”59 text of
the EU Reform Treaty signed at a summit in Lisbon on 13 December 200760.

2. The Treaty of Lisbon took over major part of the Constitutional Treaty. IGC
agreed that it would modify only the TEU and the TEC. The name of the first Treaty
remained the same, and the TEC was renamed the Treaty on the Functioning of the
European Union (TFEU). The Lisbon Treaty has given the EU a single legal person-
ality. Most of the institutional provisions of the Constitutional Treaty have been pre-
served intact or with only minor modifications. The basic direction of reforms
remained the same, but state symbols were abandoned61. The future of the Lisbon
Treaty remained uncertain due to the suspended ratification process a er the rejec-
tion of the treaty in a referendum by the people of Ireland and procedural difficul-
ties in Germany and the Czech Republic. Finally, after a re-vote in Ireland, positive
verdict of the Federal Constitutional Court in Germany, withdrawal of his opposition
to the Treaty by President Vaclav Klaus and a er stating by the Czech Constitutional
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Court compatibility of the Treaty with the Czech constitution, the Treaty of Lisbon62

entered into force on 1 December 2009.

2. The main changes

1. Fundamental institutional change introduced by the Lisbon Treaty to the TEU
and the TFEU was moving away from the three-pillar structure of the European
Union. Reconstruction was accompanied by the strengthening of the Common For-
eign Policy and integrating the provisions relating to the Area of Freedom, Security
and Justice with the TFEU. In accordance with Article 1 of the TEU Union replaced
the European Community and became its legal successor.All references to the Euro-
pean Community were changed in the Treaties to the European Union, the TEU
granted it legal personality (Article 47). Major changes affected the institutional sys-
tem of the Union.Article 13 of the Treaty on European Union in addition to the Coun-
cil, the Commission, the European Parliament, the Court of Justice of the European
Union and the Court of Auditors now also listed the European Council and the Eu-
ropean Central Bank. In addition, cadential office of the President of the European
Council was introduced and the rules of the High Representative of the Union for
Foreign Affairs and Security Policy were significantly changed. The treaty re-de-
fined the jurisdiction of the courts of the European Union (collectively referred to as
the Court of Justice of the European Union), dividing it into the Court of Justice,
the General Court (formerly the Court of First Instance) and specialized courts.

2. The Treaty on the Functioning of the European Union rather clearly defined the
scope of competence of the European Union. It can be exclusive, shared and sup-
porting (the Union, under the provisions of the Treaty, will be able to take actions in
other areas, reserved for the Member States to support, coordinate or supplement
their activities) 63. The Treaty on European Union gave binding powers to the Char-
ter of Fundamental Rights of the European Union and the changes introducedwithin
the sources of human rights protection allow the Union to accede to the ECHR.

3. New developments affected the legislative process as well. Current (Nice) vot-
ing system in the Council has been maintained at least until 31 October 2014 (up to
31 March 2017, because until that time a member of the Council may request the
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adoption of an act in accordance with the Nice system). From 1 April 2014 double
majority system will apply (55% of countries representing 65% of the population of
the Union). In addition, TFEU systematized the hierarchy of European Union sour-
ces of law.An important change was the introduction of the participation of national
parliaments and civil society in the EU law-making process (a group of 1 million peo-
ple gained the right to initiate the legislative process64). The fact of the introduction
of a simplified procedure for amendment of the Treaty65 and the procedure of a Mem-
ber State withdrawal from the European Union66 should also be noted.

§14. THE EUROPEAN UNION IN A TIME
OF FINANCIAL CRISIS

1. In 2008-2012, the entire world was struggling with the effects of the collapse of
the speculative market debt instruments. In addition to U.S. banks European finan-
cial institutions were active players in this market. Bankruptcy of banks, excessive
borrowing in the EU Member States and recession in Europe led to the financial cri-
sis in the Euro Zone, which has had negative consequences for the entire European
Union. During the Polish Presidency of the Council of the European Union (July-De-
cember 2011) a empts were made to avoid the exclusion of other EU countries’ rep-
resentatives from the meetings of finance ministers of states belonging to the Euro
Zone. Despite the announced success of the government of Prime Minister Donald
Tusk, the beginning of 2012 brought a turning point in the discussion on this issue.
All indications are that an international agreement (fiscal pact) signed by represen-
tatives of 25 EU Member States67, by imposing strict rules on stabilizing the economic
situation in each EU Member State, will at the same time prevent our participation
in all meetings of the finance ministers of the Euro Zone countries. There is therefore
a risk that in the EU the concept of two-speed Europe will be carried out, in which
closer integration will concern the states of the Euro Zone, and in its periphery, (usu-
ally poorer) countries outside the zone (e.g. Poland) with their national currency still
in use will operate68.
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2.At the same time economic situation in the Euro Zone itself is uncertain. Other
states with credit ratings lowered by rating agencies may join Greece, Italy, Ireland,
Portugal and Spain and immerse in crisis. The debt of the public finances in the EU
Member States has increased dramatically in recent years. Adoptedmeasures appear
to be aimed at the rescue of European banks.All this affects the overall view on deep-
ening European integration. Although there is an opposite trend as well, where the
crisis comprises the crowning argument for even greater integration in the area of
fiscal policy of the Union. The new intergovernmental agreement called the fiscal
pact includes provisions that provide for real sanctions for breach of the economic
rules set for the Euro Zone countries.

§15. EXPANDING EUROPEAN INTEGRATION

1. General remarks

Expanding European integration takes place by accepting new members to the
European Communities, now the European Union, and the expansion of the scope of
the acquis communautaire to other European countries. This process takes place in
stages in parallel with the deepening of European integration. The founders of all
three Communities were six western European states: Belgium, France, the Nether-
lands, Luxembourg, Germany and Italy. In the following years, in the next stages of
enlargement, other countries of Western Europe accessed the Communities. How-
ever, after the collapse of the Soviet Union the EU opened to the East as well. Cur-
rently, the European Union consists of 28 countries with a population of 507 million
inhabitants.

2. Stages of the development of European integration

1. Chronologically, there are several key dates that determine the key stages in the
development of European integration. Those are essentially moments of the accession
of new members to the EU, which followed in the years:

1973 – 1 January 1973 the Treaty of Accession of new members to the EC comes
into force: Denmark, Ireland and the United Kingdom. Norwaywas also to
access, but the Norwegian society, in a referendum, had not consented to
the ratification of the accession treaty.

1981 – 1 January 1981 Greece is included in the circle of the EC Member States.
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1986 – 1 January 1986 Spain and Portugal become full-fledged members of the
EC.

1990 – After the fall of the Berlin Wall in Germany the rules of membership in the
ECwere extended to the eastern federal states (former GDR). Despite main-
taining the same number of members the next territorial expansion of the
integration took place.

1995 – 1 January1995 Austria, Finland and Sweden become members of the EU.
Once again, in Norway a referendum on the ratification of the accession
treaty failed - 52.8% of the population opposed accession to the EU.

2004 – 1 May 2004 10 new countries become members of the EU: Cyprus, Czech
Republic, Estonia, Latvia, Lithuania, Malta, Poland, Slovakia, Slovenia and
Hungary.

2007 – 1 January 2007 Romania and Bulgaria joined the European Union.
2013 – 1 July 2013 - Croatia joined the European Union, becoming a 28th Member

State.

2.Other forms of increasing the extent of the impact of European law can also be
specified. In designating the territorial scope of European integration, one should be
aware of three points.

First of all, under the provisions of the TFEU the countries and oversea territo-
ries of Denmark, France, the Netherlands and the United Kingdom have special sta-
tus in trade relations with the EU. In trade relations between these countries and
territories, and EU Member States rules that apply in the common market are gen-
erally applicable69.

Secondly, on 2 May 1992, an agreement was concluded between the European Economic
Community and EFTA countries (except Switzerland, which has not ratified the agreement,
the group was joined by Norway, Liechtenstein and Iceland), concerning the creation of the
European Economic Area (EEA). It has helped to expand the application of the acquis com-
munautaire in relation to the entire EEA.

Thirdly, association agreements govern the relations of many countries with the Eu-
ropean Union. The result of their conclusion is usually approximating the laws and making
efforts to establish a free trade area between that country and the EU. Association agreement
is often a stage of transition, leading to a full membership.

3. The prospect of further territorial development
of the European Union

There is no indication that the financial crisis in the European Union halted the
process of accepting new members. The Treaty on European Union states that the
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Union member may be any European State which respects the values referred to in
Article 2 of TEU.After the accession of Croatia, the European Commission continues
to evaluates the progress of other candidate countries (Montenegro, the former Yu-
goslav Republic of Macedonia, Iceland and Turkey). In addition, the group of Balkan
countries (Albania, Bosnia andHerzegovina and Kosovo) having signed stabilization
and association agreements with the European Union is also seekingmembership.
Currently, it is difficult to speculate how the EU cooperation with Ukraine and
Moldova will run, the European choice of which is yet to be confirmed by carrying
out a number of reforms.

§16. POLISH ROAD
TO EU MEMBERSHIP

1. General remarks

1. One consequence of the collapse of communism in Central and Eastern Europe
in the late 80s of the twentieth century was the turn of the countries of the former
Eastern Bloc towards the European Communities. Polish integration with EU struc-
tures generally appeared as participation in the mainstream of an inevitable and ir-
reversible processes taking place in Europe70 . Nevertheless, the Polish approach to
membership in the Communities was an evolutionary process, and proceeded in
stages.

2. Signing a statement normalizing relations between the European Communities
and the Council for Mutual Economic Cooperation in June 1988 became the basis for
the establishment of official diplomatic relations between Poland and the Commu-
nities. As a result of these developments the establishment of diplomatic relations
between the Polish People’s Republic and the EC in September 1988 took place. In
July 1989, the People’s Republic opened aDiplomaticMission at the Communities.

1. Agreement on Trade and Commercial and Economic Cooperation

1. Agreement on trade and economic cooperation between the Polish People’s Re-
public and the EEC was signed on 19 September 1989. The two parties committed
themselves to facilitate and promote bilateral trade and economic cooperation. In the
area of trade and commercial cooperation the agreement primarily provided the
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highest degree of liberalization in the import of products from the other party. Com-
munity declared elimination of quantitative restrictions applicable to the importa-
tion of goods into the EEC. It meant increasing access to the Polish market for EU
companies, as well as facilitating access to Member states’ markets for Polish pro-
ducers. Polish state-owned enterprises were not able to compete with private com-
panies in the EEC.

2. The established economic cooperation particularly aimed at:
a) strengthening and diversifying the economic ties between Poland and the

EEC;
b) contributing to the development of the economies and standards of living of

the Polish and the EEC population;
c) opening up new sources of supply and new markets;
d) promoting cooperation between business enterprises in order to promote

joint enterprises, licensing agreements and other forms of industrial cooper-
ation promoting the development of Polish and the EEC industries;

e) promoting scientific and technical progress;
f) supporting structural changes in Polish economy to increase and diversify

the exchange of goods and services with the Community 71.
The proper functioning of the Agreement was observed by the Joint Commition,

composed of representatives of the Polish state and representatives of the Commu-
nity.

a) Polish Association with the European Communities

1. In May 1990 in Brussels, the Republic of Poland72 made a formal request to
commence negotiations on an association agreement with the European Commu-
nities. Preparations for the negotiations on the association of the Polish party began
on 26 January 1991, through the creation of a position of the Government Plenipo-
tentiary for European integration and foreign aid at the Council of Ministers. From
February to November 1991 eight rounds of negotiations were held, which led to
signing the Europe Agreement73 on 16 December 1991. It was ratified on 20 October
1992, and entered into force on 1 February 1994. The agreement shaped the legal
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framework for relations between the Poland and the European Union from its entry
into force to Poland’s EU member state status. This agreement posed a basis for the
development of trade and economic relations between Poland and the EU. In the pre-
amble to theAgreement it has been stated that the association is not an “end in itself”,
it is only to help Poland achieve the ultimate goal of full membership in the EEC.

2. During the transitional period between the date of the signature and the date
of its entry into force, between Poland and the European Community InterimAgree-
ment on trade and trade-related matters was in force 74

Among the objectives to be achieved by signing the agreement were:
a) establishment of an appropriate framework for political dialogue, allowing

the development of close political relations between Poland and the Com-
munity;

b) promotion of the development of trade and harmonious economic relations
between the parties, in order to foster dynamic economic development and
prosperity in Poland;

c) providing a basis for financial and technical assistance of the Community for
Poland;

d) providing an appropriate framework for the gradual integration of Poland
with the Community;

e) promotion of cooperation in the field of culture 75.
The EuropeAgreement consisted of nine parts, which covered the following is-

sues:
a) political dialogue between Poland and the Community;
b) free movement of goods;
c) movement of workers, establishment of enterprises, supply of services;
d) flow of payments, capital, competition and other economic provisions;
e) approximation of Polish legislation to the regulations in force in the Com-

munity;
f) economic cooperation;
g) cultural cooperation.

3. Control over the implementation of the provisions of the Agreement was as-
signed to the Council of the Association, which was supported by the Association
Committee. TheAssociation Parliamentary Committee was also established, being a
forum to meet and exchange views of members of the Polish Parliament and the Eu-
ropean Parliament.
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74 Interim Agreement on trade and trade-related matters between the Polish Republic and the Euro-
pean Economic Community and the European Coal and Steel Community signed in Brussels on 16 De-
cember 1991 (Journal of Laws of 1992, No. 17, item. 69).

75Article 1 paragraph 2 of the Europe Agreement.



4. Since the date of Poland’s application for membership in the European Union
(8 April 8 1994, at the European Council meeting in Athens) the Europe Agreement
began to be seen both in the Union and in Poland as a pre-accession treaty. This meant
recognizing it as the basis for adjustment activities directly leading towards Poland’s
accession to the European Union76.

4. Polish accession to the European Union

A. Negotiating terms of Polish accession to the European Union

1. On 16 July 1997 at the European Parliament the Commission presented its
views (called avis) on applications for membership in the European Union that had
been made by the associated countries from Central and Eastern Europe. It recom-
mended opening negotiations with six candidates: the Czech Republic, Estonia,
Poland, Slovenia and Hungary and Cyprus (the so-called Luxembourg group) 77.

The decision to start the process of EU enlargement and to convene bilateral In-
tergovernmental Conferences on 31March 1998, during which accession negotiations
would happen in the first place with the Czech Republic, Estonia, Poland, Slovenia,
Hungary and Cyprus, was taken at the meeting of the European Council in Lux-
embourg on 12-13 December 1997.

Political leadership during the Polish negotiations with the European Union was
held by the PrimeMinister, supported by theMinister of ForeignAffairs, the Secretary
of the Committee for European Integration and the Government Plenipotentiary for
the Polish negotiations for membership in the EU (chief negotiator) 78. However, the
European Integration Committee was responsible for coordinating and programming
activities for the preparation and negotiation of Polish accession to the EU 79.

The European Union was represented by the EU Commissioner for Enlargement, the
Director General of the Directorate for Enlargement, the director of the Polish Group in
the General Directorate for Enlargement and the Chief Negotiator of Poland.

Polish accession negotiations, just like in case of the other countries applying for
EUmembership had two stages. The first stage - a review (i.e. screening) of national
law in terms of its compliance with EU regulations -was launched on 27 April 1998
and lasted until November 5, 1999. The second stage - actual negotiations - were
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76A. Nowak-Far,Droga Polski do Unii Europejskiej [in:] J. Barcz (edited by) Prawne aspekty członkostwa Pol-
ski w Unii Europejskiej, Warsaw 2011, p. 7.

77 The second group of candidate countries to the European Union (known as the Helsinki group)
were: Bulgaria, Lithuania, Latvia, Malta, Romania, Slovakia and Turkey. Despite Turkey being granted
candidate status accession negotiations were not started with it. Negotiations with the other countries of
the Helsinki group started on 14 February 2000.

78 E. Latoszek, Integracja europejska. Mechanizmy i wyzwania, Warsaw 2007, p. 107.
79 One of the chief organs of government, established by the Law of 8 August 1996 on the Committee

for European Integration (Journal of Laws of 1996, No. 106, item. 555, as amended).



launched on 10 November 1998.Opening of the actual negotiations in specific areas
was possible only when the Polish party had prepared and submitted the EU nego-
tiating position in a given area and the EU party in response presented the EU posi-
tion to Polish negotiators. When both parties were familiar with negotiating positions,
the starting positions, the opening of the negotiation area followed.
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Stages European
Union

Place
of negotiations Poland

Stage 1
(April 1998-November 1999):
review of the law
Review of Polish legislation for
compliance with the EC acquis
takes place in 29 of 31 negotia-
tion areas (two areas: “Institu-
tions” and “Other” are not
subject to the process)

The European
Commission
(The Task Force
for Accession
Negotiations
- TFAN)

Screening
sessions
in Brussels

In te rdepar ta-
mental team
preparing acces-
sion negotia-
tions with the
EU, the Nego-
tiation Team

Stage 2
(June 1998-June 2000):
developing negotiating posi-
tions
On Polish side the Negotiation
Team develops, and the Council
of Ministers accepts the negotia-
ting positions in all areas of ne-
gotiation, the EU common
positions are developed by the
Council in cooperation with EU
Member States on the basis of
proposals from the European
Commission

Council of the
European Union
(MS)

Meetings of In-
tergovernmental
Accession Con-
ference in Brus-
sels or Luxem-
bourg

Council of
Ministers,
Negotiation
Team

Stage 3
(October 1998-December
2002): negotiations on the
basis of negotiation positions
Negotiations take place through
hearings and expert meetings
and written exchange of infor-
mation and explanations (for ne-
gotiation problems and
interpretation of the EC acquis
and candidate progress in adap-
ting to the requirements of the
EU). The result is approximating
positions of the negotiating par-
ties to reaching an agreement

Council of the
European Union
(MS)

Meetings of In-
tergovernmental
Accession Con-
ference in Brus-
sels or Luxem-
bourg

Council of
Ministers,
Negotiation
Team

Polish stages of negotiations for European Union membership



“Negotiation matter“ covered a total of 31 areas: science and research, telecom-
munications and information technology, education, training and youth, culture and
audiovisual policy, industrial policy, small and medium-sized enterprises, common
foreign and security policy, consumer protection and health, statistics, external rela-
tions, customs union, economic and monetary union, energy, social policy and em-
ployment, freedom to provide services, financial control, free movement of goods,
environment, corporate law, free movement of persons, free movement of capital,
taxes, institutions , fisheries, transport policy, justice and home affairs, regional pol-
icy and coordination of structural instruments, competition policy, agriculture, fi-
nance budgeting, and more. Poland asked for a transitional period in 11 areas,
including agriculture, taxation, corporate law, energy and environment.

Closing the negotiations took place at the European Council summit, in Copen-
hagen on 12-13 December 2002

B. The Treaty of Accession and its ratification

1. The PrimeMinister andMinister of ForeignAffairs were authorized to sign the
treaty on behalf of Poland. The Treaty of Accession was signed on 16 April 2003 in
Athens. In the Treaty of Accession the following parts can be distinguished:

a) The Treaty of Accession to the European Union 80. The Treaty of Accession
in the strict sense, under which Poland joined the EU, is common for all ten

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

48

Stages European
Union

Place
of negociations Poland

Stage 4: agreeing on the con-
tent of the Accession Treaty
Reconciliation of the most diffi-
cult issues constituting final ne-
gotiating package and approving
the results of accession negotia-
tions in the form of the Acces-
sion Treaty

Council of the
European Union
(MS)

Last meetings of
the Intergover-
nmental Acces-
sion Conference

Council of
Ministers,
Negotiation
Team

Stage 5:
ratification of the Accession
Treaty

The national parlia-
ments of EU Member
States, The European
Parliament

Sejm, the Polish
community in
the referendum

Source: E. Latoszek, Integracja europejska..., Warsaw 2007, p. 110.

80 Full name: Treaty between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Repub-
lic of Germany, the Hellenic Republic, the Kingdom of Spain, the French Republic, the Italian Republic, the
Grand Duchy of Luxembourg, the Kingdom of the Netherlands, the Republic of Austria, the Portuguese



countries becoming members of the EU on 1 May 2004. In accordance with
past practice it consisted of a preamble and three articles. In this part the
treaty says that membership in the European Union of the 10 acceding coun-
tries is established, refers to the “accompanying Act” being an integral part
thereof, it specifies the date of entry into force as on 1 May 2004, emphasizes
the obligation to deposit ratification documents with the depositary till 30
April 2004, indicates languages in which it has been prepared.

b) Act concerning the conditions of accession 81. The treaty of 16 April 2003
consists of 62 articles, divided into five parts. The Act also included 18 at-
tachments and 10 minutes being its integral part.

c) Final Act. It contains 44 different political declarations of the present and ac-
ceding Member States of the Union and agreements in the form of notes
signed between the European Union and the new members of the group.
Poland reported three individual declarations: on the competitiveness of the
Polish production of a number of fruit variates, on public morals and on the
interpretation of derogatory period for pharmaceuticals.

2. The final stage of the accession process was the ratification of the treaty of ac-
cession by all States in accordance with their respective constitutional requirements
and the deposit of instruments of ratification with the depositary till 30 April 2003.
In the case of Poland, consent to the ratification of this international agreement was
expressed in a nationwide referendum82.

Nationwide referendum on Polish accession to the European Union was held on
7-8 June 2003. It was attended by 58.85% of those eligible to vote, and the results were
binding 83. To the question “Do you express your consent to Polish accession to the
European Union?” 77.45% voting said Yes. The greatest support for Polish member-
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Republic, the Republic of Finland, the Kingdom of Sweden, the United KingdomGreat Britain andNorth-
ern Ireland (Member States of the European Union) and the Czech Republic, the Republic of Estonia, the
Republic of Cyprus, the Republic of Latvia, Republic of Lithuania, the Republic of Hungary, the Republic
of Malta, the Republic of Poland, the Republic of Slovenia, the Slovak Republic, concerning the accession
of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, Republic
of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic of Poland, the Republic of
Slovenia and the Slovak Republic to the European Union (Journal of Laws of 2004 No 90, item. 864).

81 Full name: Act concerning the conditions of accession of the Czech Republic, the Republic of Esto-
nia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hungary,
the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic and the
adjustments in the Treaties on which the European Union is based.

82 The procedure for granting consent to ratification of an international agreement, under which the
Republic of Poland may delegate to an international organization or international institution the compe-
tence of organs of state power, is defined in art. 90 of the Constitution of Poland (Journal of Laws of 1997,
No. 78, item. 483).

83 Article 73 paragraph 1 of The Nationwide Referendum Law of 14 March 2003 (Journal of Laws of
2003, No. 57, item. 507).



ship in the European Union was found in Silesia, Lower Silesia, Lubuskie and Za-
chodniopomorskie Voivodeships, and the smallest in the Lublin area.

3. Polish President, subject to the approval of citizens, made a solemn ratification
of the Treaty on 23 July 2003. The instruments of ratification were deposited with the
depositary, i.e. the Government of the Italian Republic on 6 August 2003.

4. Poland became a Member State of the European Union with the entry into
force of the Treaty of Accession on 1 May 2004.

5. Poland in the Schengen area

1. One of the consequences resulting from the accession of Poland to the Euro-
pean Union is being bound by all the Schengen acquis and the duty of its use 84. In
order to achieve this commitment, Poland undertook a number of activities, which
involved, among others: expansion of infrastructure for border protection, preparing
Polish administration for the effective enforcement of EU law, introduction of leg-
islative solutions that would make it possible and computerization of the bodies in-
volved in the process of ensuring public safety and order in respect of crossing
external borders. One of the strategic documents, which concerned the implementa-
tion of the Schengen acquis was adopted on 15August 2001 by the Committee for Eu-
ropean Integration, “Action Plan for the implementation of Schengen acquis in Poland
(Poland - Schengen Action Plan).”

2. On the basis of the Council’s decision of 6 December 2007 85, Poland, along with
eight (except for Cyprus) new Member States, began to apply the Schengen acquis.

On 21 December 2007, border controls at internal land and sea borders were
abolished, and on 30 March 2008 with a change in the flight schedule for the sum-
mer they were abolished at air borders.

Together with the Polish accession to the Schengen area the Polish-Russian, Pol-
ish-Ukrainian and Polish-Belarusian borders, representing the external borders of
the EU, have also become the external border of the Schengen area.
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84 Article 3 of the Act concerning the conditions of accession of the Czech Republic, the Republic of
Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of Hun-
gary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic
and the adjustments in the Treaties on which the European Union is based.

85 Council’s Decision of 6 December 2007 on the full application of the Schengen acquis in the Czech
Republic, the Republic of Estonia, the Republic of Latvia, Republic of Lithuania, the Republic of Hungary,
the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic.



6. Polish Presidency of the Council of the European Union

1. In the period from July to December 2011 Poland held the Presidency of the EU
Council. The main task was pu ing European Union on the track of fast economic
growth and strengthen its political power. This was to be achieved by following the
three priorities: European integration as the source of growth, Secure Europe and
Europe benefiting from openness. Under the first priority of tasks strengthening eco-
nomic growth through the development of the internal market (including electronic)
and the use of the EU budget to build competitive Europe were envisaged. Actions
taken under the second priority were geared towards strengthening macro-economic,
food, energy and border security. Meanwhile, under the third priority, primarily
progress of enlargement was established as well as the development of cooperation
with the countries of the Eastern Partnership and supporting democratic transition
in the countries of the Southern Neighbourhood.

2. During Polish presidency the following took place, among others:
a) completion of accession negotiations with Croatia and signing a treaty of ac-

cession in Brussels on 9 December 2011;
b) completion of negotiations on an association agreement with Ukraine;
c) arrangements for the EU budget for 2012;
d) two-year extension of the EU’s food aid programme serving the poorest of the

Union;
e) progress in negotiations on a single European patent;
f) adoption of a European protection order for victims of violence (domestic,

stalking, threats, kidnapping and a empted murder) providing special meas-
ures to protect victims of domestic violence valid throughout the Union, and
not only in their home country;

g) adoption of the so-called „Six Pack”, a set of regulations and directives de-
signed to strengthen financial supervision over the Member States of the Euro
Zone. Adopted regulations, among others, impose rules for national budgets
of the Member States, forcing Member States with high levels of public debt
to reduce expenditure, and in the case of the debt being in excess of the 60%
of GDP, they impose an obligation to maintain a certain pace of debt reduc-
tion.

3. Polish Presidency of the EU Council lasted 184 days. During that period 452
meetings, including 20 informal meetings of the EU Council and the EU ministerial
meetings, 30 conference at the ministerial level, and more than 300 expert meetings
were organized in Poland. As part of the activities connected to. On the occasion of
the presidency a wide cultural offer was prepared, including almost 4,000 concerts,
exhibitions and other cultural events at home and abroad. Unfortunately, Polish pres-
idency of the EU Council was negatively influenced by the crisis in the Euro Zone,
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preventing the realization of all goals. The activities of the Presidency were efficient
in administrative terms, but taken under post-Lisbon circumstances, i.e. the limited
role of the presidency.

7. The most important events in the Polish integration
with the European Union:

Among the most important events in the Polish integration with the European
Union the following can be pointed out:

September 1988, establishing diplomatic relations between the Polish People’s
Republic and the EEC;

July 1989 - opening the Diplomatic Mission of the Polish People’s Republic by
the Communities;

19 September 1989 - signing an agreement on trade and commercial and
economic cooperation;

16 December 1991 - signing an Association Agreement between the Republic of
Poland and the European Communities and their Member States (the so-
called Europe Agreement);

8 April 1994 - submitting an official application for admission to the European
Union;

31 March 1998 - 13 December 2002 - the period of negotiations on Polish
acceptance into the European Union;

16 April 2003 - signing the Accession Treaty in Athens;
7-8 June 2003 - a referendum on Polish accession to the European Union;
23 July 2003 - Ratification of the Accession Treaty by the President;
1 May 2004 - Polish accession to the European Union;
21 December 2007 - adopting the Schengen acquis by Poland;
July-December 2011 - the presidency of the Council.

Study Questions
1. Name the causes of European countries integration after World War II.
2. What were the main theories of European integration?
3. Name the main stages of the deepening of European integration.
4. Present the process of the expansion of the territorial scope of European integration.
5. What does the transnational nature of European integration signifies?
6. Why was the creation of the European Union a turning point in the process of Eu-
ropean integration?
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7. Assess changes to the Treaties under the Treaty ofAmsterdam.
8. What was the significance of the adoption of the Nice Treaty?
9. Present the process of Polish integration with the EC/EU.
10. In which direction should the European integration go?
11. Have the objectives of the Founding Fathers of the European Communities been

achieved?
12. What do you think about the prospect of transforming the European Union into a

federal state?
13. Name the areas where the need for stronger cooperation between the Member States

of the EU exists, and the ones you think should always remain within the competence
of the Member States. Justify your choice.

14. What were the circumstances of the signing and entry into force of the Treaty of Lis-
bon?

15. What are the basic assumptions and changes made to the Treaties by the Treaty of
Lisbon?

16. Indicate the most important events in Polish integration with the European Union.
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6. P. Craig, G. de Búrca, The Evolution of EU Law, 2nd Ed., Oxford 2011.
7. A. Doliwa-Klepacka, Z. M. Doliwa-Klepacki, Członkostwo Unii Europejskiej, Białystok
2008.

8. A. Domagała, Integracja Polski z Unią Europejską, Warsaw 2011.
9. A. Kuś (ed.), Prawo Unii Europejskiej z uwzględnieniem Traktatu z Lizbony, Lublin 2010.
10. E. Latoszek, Integracja europejska. Mechanizmy i wyzwania, Warsaw 2007.
11. K. Lenaerts, P. Van Nuffel, Constitutional Law of the European Union, 3rd Ed., Sweet &

Maxwell 2011.
12. K. Łastawski, Od idei do integracji europejskiej, Warszawa 2003.
13. C. Mik, Europejskie prawo wspólnotowe. Zagadnienia teorii i praktyki, C.H. Beck 2000.
14. B.F. Nelsen, A. Stubb, The European Union, Readings on the Theory and Practice of the

European Integration, 3rd Ed., Palgrave Macmillan 2003.
15. D. Pietrzyk-Reeves (ed.), Tożsamość Starego Kontynentu i przyszłość projektu europej-

skiego, Warsaw 2007.
16. A. Podraza, Unia Europejska w procesie reform traktatowych, Lublin 2007.
17. R. Skubisz, E. Skrzydło-Tefelska, Prawo europejskie. Zarys wykładu, Lublin 2008.
18. J.H.H. Weiller, Chrześcijańska Europa. Konstytucyjny imperializm czy wielokulturowość,

Poznań 2003.

The origin and development of integration processes...

53



List of main decisions:

1. 26/62 judgment of 5 February 1963, on NV Algemene Transport en Expeditie Ondernemig
Van Gend & Loos v. Netherlands Inland Revenue Administration.

2. 6/64 judgment of 15 July 1964, on Flaminio Costa v. ENEL.
3. 26/69 judgment of 12 November 1969 on Stauder v. City of Ulm.
4. C-131/03 judgement of 12 September 2006 on P.R.J. Reynolds Tobacco Holdings v. Com-

mission.
5. C-540/03 judgement of 27 June 2006 on the European Parliament v. Council.

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

54



CHAPTER II

THE LEGAL BASIS
OF THE EUROPEAN UNION

§1. THE LEGAL NATURE
OF THE EUROPEAN UNION

1. General Remarks

1. Before the entry into force of the Treaty of Lisbon, the European Union was de-
fined as “a specific, original structure without legal personality, at the stage of development”. 1
It had no international legal subjectivity attributes, its own institutions and its own com-
petences. Those were attributed to the European Community. This state of affairs re-
sulted in difficulty with clearly clear defining the legal nature of the European Union.

2. The Treaty of Lisbon primarily defined relations between the European Union
and the European Community. It resulted in the removal of the existing pillar struc-
ture of the Union. Since the entry into force of the Treaty of Lisbon, the Union re-
placed the European Community, as its legal successor2. This means the liquidation
of the European Community and the former Union in their onetime form3. The doc-
trine even says about the “absorption” of the Community and the Union by a new or-
ganization4. The European Union established by the Treaty of Lisbon is in fact distinct

55

1 C. Herma, Likwidacja „struktury filarowej” Unii – podmiotowość prawnomiędzynarodowa UE oraz reforma
systemu aktów prawa pierwotnego i wtórnego [in:] J. Barcz (ed.) Traktat z Lizbony, Główne reformy ustrojowe Unii
Europejskiej, Warsaw 2008, p. 113.

2 See Article 1 of the TEU.
3 J. Maliszewska-Nienartowicz, System instytucjonalny i prawny Unii Europejskiej, Toruń 2010, p. 32.
4 Among others. C. Herma, Likwidacja..., p 121.



in terms of competence, institutional framework, objectives and tasks from the Com-
munity and the Union before the reform. The consequence of the changes is the cre-
ation of formally merged legal body in the form of a single international organization,
which has legal personality under international law and subjectivity. The EAEC re-
mains outside the structures of the European Union, it is a separate international or-
ganization institutionally associated with the EU.

3. The changes were designed to simplify the functioning of the Union and to in-
crease the transparency of its activities through the elimination of the pillar structure
and strengthening the identity of the EU in the international arena.

2. The European Union as a special kind
of international organization

1. The provisions of Article 1 of the TEU define the Union as a new stage in the
process of creating an ever closer union among the peoples of Europe, in which de-
cisions are taken openly and as close as possible to the citizens. From this it follows
that the Union is a close relationship between the nations of Europe, but the nature
of this relationship is not defined by the treaties5.

2. There is no doubt that the European Union is neither a federation nor a con-
federation. This statement is justified by the fact that the EU does not have popula-
tion in the sense of being one of the characteristics of a state. Functional and not
territorial nature should be attributed to the Union. Above all, the European Union
in its present state does not have a legal presumption of competence, it cannot in it-
self grant new powers. It has just as many powers as the Member States conferred at
the time of creation. Only Member States can alter the scope of EU competence6.

3. The European Union has attributes that allow to define it as an international or-
ganization7. Firstly, the Union has a legal personality, which is characteristic of in-
ternational organizations. Secondly, it is an inherently stable relationship of subjects
of international law. Thirdly, the functioning of the Union is based on an interna-
tional agreement. The Union is an organization called into existence and formed by
the European countries, which are parties to international agreements. Those treaties,
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5 J. Maliszewska-Nienartowicz, System..., p. 21.
6 In accordance with Article 1 of the TEU Member States confer competences to the European Union

to achieve their common goals.
7 See more in, for example A. Przyborowska-Klimczak (ed.), D. Pyć (ed.), Leksykon prawa międzynaro-

dowego publicznego. 100 podstawowych pojęć, Warsaw 2012, A. Łazowski, A. Zawidzka-Łojek, Prawo między-
narodowe publiczne, Warsaw 2011.



known as the founding treaties have equal legal force8. Fourthly, the EU has solid
bodies, which on the basis of the founding treaties have been equipped with certain
powers9. Fifthly, the organization is taking steps to meet its targets both in internal
areas as well as international relations10.

4. The European Union is considered a particular kind of international organiza-
tion. This is because it has a certain constitutional and legal autonomy in relation to
the classical model of international organizations, such as intergovernmental organ-
izations. Calling European Union a supranational organization is pointing to its legal
nature11.

Among the most important qualities that indicate the supranational nature of
the European Union are:

a) conferring decision-making competence in the area of law and political lead-
ership to supranational bodies - the European Commission, the European
Parliament and the Court of Justice of the EU are supposed to represent and
protect the interests of the Union as a whole, they are to maintain independ-
ence and not to be influenced by the Member States;

b) the creation of an independent, autonomous legal order, which is different
from both international law and the national law of the Member States, as
a result of the extent and growth of competence - in accordance with the judg-
ment in Van Gend & Loos Case EECwas a new legal order of international law for
the benefit of which the States have limited although only in narrow areas, their sov-
ereign rights and the standards of which apply not only to the Member States, but
their units as well12.

c) making derivative law, the specific nature of which is determined by the rules
for its use - as opposed to ordinary international agreements, the Treaty establish-
ing the European Economic Community established its own legal system, which on
the date of entry into force of the Treaty, became an integral part of the legal system
of the Member States and which the courts are obliged to apply13. European Union
law is a new legal order, distinct from both international law and domestic
law, which is why it should be uniformly and effectively applied in all Mem-
ber States to ensure the specific nature of these rules.

The legal basis of the European Union
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8 Since the entry into force of the Treaty of Lisbon, the EU founding treaties are: the Treaty on Euro-
pean Union and the Treaty on the Functioning of the European Union. On this topic see more in Chapter
IV of this handbook.

9 On the institutions and bodies of the European Union see Chapter III of the handbook.
10 See Article 3 of the TEU and section 4 of this chapter.
11 The term “supranational” does not appear in any piece of the existing European Union legislation.

The European Court of Justice in its case does not use it as well.
1226/62 Van Gend&Loos.
13 6/64 Costa v. ENEL.



d) judicial autonomy - any disputes concerning the interpretation and applica-
tion of Union law (including enforcement of treaty obligations by Member
States) can be resolved only before a special judicial body organization, such
as the Court of Justice of the European Union;

e) financial autonomy - since 1970 the Union’s activities are funded by the so-
called own resources rather than contributions from Member States, as it is
the case in most international organizations. The way of collecting and de-
termining the amount transferred to the budget of the EU takes place at the
level of EU tax administration14.

5. The European Union is an international organization of special kind primarily
due to the occurrence of different methods of cooperation and inclusive nature of the
group.

3. Methods of cooperation in the European Union

1. European Union since the inception till the entry into force of the Lisbon Treaty
has had a complex internal structure. It was presented as a temple based on three
pillars differing from each other by the method of cooperation. The first of these (Eu-
ropean Community) was characterized by a supranational cooperation. Meanwhile,
in the two other pillars (Common Foreign and Security Policy and Police and Judi-
cial Cooperation in Criminal Matters15) cooperation was of intergovernmental na-
ture. The Treaty of Lisbon abolished the pillar structure of the Union, and as
a consequence the former second and third pillar’s activities were connected with
the activities of the Community. However, the elimination of the three pillar structure,
the complex structure of the Union, did not alter the specific nature of some areas,
mainly the Common Foreign and Security Policy. Currently, mainly because of the
specific nature of the matter and the lack of controlled readiness of Member States to
the far-reaching changes, it is not possible to completely unify methods of operation
in all areas of EU integration. Various areas of cooperation, in which there are dif-
ferent procedures, instruments or positions of supranational institutions are the con-
sequence of this state of affairs.

2. Themain way of cooperation that occurs in the EU is known as the Community
method (or the Community mechanism), the essence of which is the independence
of decision-making from the influence of national governments to supranational in-
stitutions such as the Commission, the Parliament and the Court of Justice.
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Among the most important elements that characterize the Community mecha-
nism the following should be specified:

a) conferring on the Commission, as a general rule, the exclusive legislative ini-
tiative in the general interest of the Union;

b) decision-making by the Council, as a rule, by a qualified majority;
c) granting the European Parliament (representing the interests of EU citizens)

beside the Council (representing the interests of the Member States) the sta-
tus of co-legislator in the process of making derivative legislation;

d) ensuring respect for the rule of law by the Court of Justice of the European
Union through the possibility of action by EU institutions, Member States
and interested parties;

e) independence of the Commission in the implementation of EU policies and
the performance of its function of the “guardian of the treaties”.

Among the benefits of the Community method the following should be men-
tioned:

a) balance in the interests of theMember States, the citizens of the Union and the
Union as a whole;

b) validity of clearly defined principles of law in the decision making process;
c) institutional collaboration, which aims to find solutions in line with the gen-

eral interest of the EU, including the protection of the interests of the smaller
states and the minorities;

d) guarantee of the jurisdiction of the Court of Justice of the European Union in
the event of a breach of EU law.

The Community method is to guarantee both the diversity and effectiveness of
the Union, to ensure fair treatment of all Member States from the largest to the small-
est, and allow reaching an agreement between the various interests16.

3. The area, which is still subject to specific rules and procedures is the Common
Foreign and Security Policy. The method of cooperation in this area of integration
is based on cooperation between the countries represented by governments. This
specificity is due to the specific nature of the competences conferred on the Union in
this matter. In accordance with applicable regulations the Union has a competence to
define and implement a common foreign and security policy, including the progres-
sive framing of a common defense policy17. In this case, therefore, the area is indicated
where the EU has competence, but does not specify in what kind of powers18. It can
be assumed that it is a specific type of coordination of the policies of Member States,
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conducted in the public interest and in order to achieve ever-increasing degree of
convergence of the Member States’ actions19.

In addition, under the Common Foreign and Security Policy separateness of legal
instruments, procedures of law-making and the role of European institutions is main-
tained20. In this area, integrating the importance of supranational institutions is sub-
ject to a significant limitation, since they do not play any independent role in the
lawmaking process or its implementation. Among themajor differences the follow-
ing should be noted:

a) adoption of legal instruments that are specific only to this area, such as gen-
eral guidelines, decisions on the actions or decisions laying down position
instead of adopting legislative and non-legislative acts (regulations, direc-
tives, decisions);

b) adoption of legal instruments by the European Council and the Council act-
ing unanimously, instead of using ordinary or special legislative procedure;

c) limiting the role of the European Parliament for consultation only on the main
aspects and the basic choices of the Common Foreign and Security Policy and
the Common Security and Defense Policy;

d) limiting the legislative and representative powers of the Commission for the
benefit of the High Representative of the Union for Foreign Affairs and Se-
curity Policy;

e) exclusion of the Common Foreign and Security Policy from the jurisdiction of
the Court of Justice of the European Union21.

4. However, in the case of police and judicial cooperation in criminal matters
(the former third pillar) The Treaty of Lisbon does not cause the total abolition of the
specific nature of intergovernmental cooperation in this area. However, integration
differences occurring in this area are not as significant as in the case of the Common
Foreign and Security Policy. Firstly, within five years of the entry into force of the
Lisbon Treaty the legal instruments of the former third pillar were to be replaced by
the “new” legislative and non-legislative acts22. Secondly, the role of national parlia-
ments is emphasized to ensure that the proposals and legislative initiatives submit-
ted under judicial cooperation in criminal matters and police cooperation are
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consistent with the principle of subsidiarity23. Thirdly, the ma er is partially exempt
from the jurisdiction of the Court of Justice24.

4. Legal Personality of the European Union

1. Entry into force of the Lisbon Treaty ended disputes about the legal personal-
ity of the Union thus far appearing in the doctrine. Indeed, the European Union was
granted a full legal personality both in international relations and in relation to the
Member States. The provision of Article 47 of the TEU explicitly provides that the
Union shall have legal personality.

2. Among the a ributes of international legal subjectivity of the Union there
are:

a) ability to enter into international agreements (ius contrahendi) with third coun-
tries and international organizations25;

b) legation law (ius legationis) 26;
c) entitlement to the privileges and immunities of international relations; 27

d) possibility to obtain membership in international organizations28;
e) possibility to lodge complaints and to act as a party before international

courts29.

3. Whereas, in each of the Member States the Union has the legal capacity and the
most extensive capacity to perform accorded to legal persons under national legisla-
tion; it may in particular, acquire or dispose of movable and immovable property
and to appear before the court30. In addition, on the territory of the Member States,
the Union shall enjoy the privileges and immunities necessary for the performance
of its tasks, under the conditions laid down by EU legislation31.
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4. It should be emphasized that the acquisition by the Union of a full legal per-
sonality in no way authorizes the Union to legislate or to act beyond the competences
conferred upon it by the Member States in the Treaties32.

§2. THE COMPETENCES OF THE EUROPEAN UNION

1. General Remarks

1. The Member States of the Union transferring certain powers are the creators of
integration processes in the European Union33. The limits of competences conferred
on the Union are limited by the principle of the powers conferred34 otherwise known
as the principle of conferral, the powers delegated or assigned. Competences not con-
ferred upon the Union in the Treaties remain with the Member States35.

2. The European Union has three categories of competences:
- exclusive competences,
- competence shared with the Member States,
- supporting, complementing and harmonizing competences.

3. The design of flexibility clause36 is based on the principle of conferral. Ac-
cording to the Clause the Union may also take action to make up for the lack of the
necessary powers conferred on the institutions of the European Union, in particular
provisions of the Treaties, when these powers appear to be necessary for the Union
to fulfill its tasks and achieve goals.

4. Regardless of the above three categories of competences, there are areas where
the Union has certain powers, and the Member States are required to take certain ac-
tions on the principles set out in the Treaties37. Such areas include: coordination of
economic policies, employment policies and social policies of Member States and the
Common Foreign and Security Policy.
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At the the European Union level the following policies are coordinated: economic
policy, employment policy and social policy of the Member States. In the field of em-
ployment policy the Union is committed to take specific measures of coordination,
in particular the guidelines for these policies. In the area of coordination of social
policies, the European Union may adopt initiatives. Member States are responsible
for the coordination of their economic policies within the Union. To achieve this, the
Council, as an intergovernmental body, shall adopt measures, in particular broad
guidelines for these policies. When discussing the issues of coordination of economic
policies, it is worth to remember that monetary policy of the euro area Member States
is one of the exclusive competence of the European Union.

Common foreign and security policy is subject to specific rules and procedures.
It is defined and implemented by the European Council. The Council acts unani-
mously, as an area of intergovernmental cooperation. The adoption of legislative acts
is excluded.

5. The primary symptom of implementing powers conferred is the EU regulation
within the legislative procedures. In the area of the Common Foreign and Security
Policy, the European Union carries out the conferred powers by: defining the gen-
eral guidelines, taking decisions and strengthening systematic cooperation between
the Member States in the conduct of policy3. The Union carries out its tasks using
other means as well. For example, the Union’s action may include the issuing of other
non-legislative acts, undertaking research, studies, publication of results, the collec-
tion and sharing information, negotiation and conclusion of a contract, the issuance
of documents, publications, positions, issuing statements, declarations, protests, acts
of recognition of revenue and expenditure, lodging complaints, the issuance of judg-
ments, opinions and other decisions by court institutions, the acquisition of any
rights, using them or disposing of them, making actual actions39.

2. Exclusive competences

1. Member States granting exclusive competence to the European Union, provided
it with the power to legislate and adopt legally binding acts in certain areas. Mem-
ber States may adopt legislative acts solely under the authority of the Union or for the
implementation of its acts40.
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2. The Union shall have exclusive competences in five areas41:
- the customs union;
- the establishment of competition rules necessary for the functioning of the in-

ternal market;
- monetary policy for the Member States whose currency is the euro;
- the conservation of marine biological resources under the common fisheries

policy;
- Common Commercial Policy.

The European Union has exclusive competence to conclude international agree-
ments when their conclusion is provided for in a legislative act of the Union or is
necessary to enable the Union to exercise its internal competence, or insofar as its
conclusion may affect common rules or alter their scope.

3. Exclusive competence of the European Union is characterized by two elements:
the functional one and the material one. The functional element includes the duty of
the Union to act as a result of considering it the sole entity responsible for the exe-
cution of certain tasks. The material element involves loss of the possibility of inde-
pendent action by the states42.

3. Shared competences

1. Shared competence includes the areas in which the European Union shall share
competences with the Member States. Both the Union and the Member States may
legislate and adopt legally binding acts43, whereas the Member States have compe-
tence to act where the Union has not exercised its right, or has decided to cease their
execution44. Cessation of competence occurs when the relevant EU institutions de-
cide to repeal a legislative act, in particular to ensure better constant respect for the
principles of subsidiarity and proportionality. In such case, at the initiative of one or
several of its members, the Council may request the Commission to submit propos-
als for repealing a legislative act. If the Union has taken action in a certain area, the
scope of the exercise of shared competence only covers those elements governed by
the Union’s adopted act, rather than the whole area45.

2. The EU has shared competences in areas that are not areas of exclusive com-
petences or supporting, complementing and coordinating competences46. The prin-
ciple of the presumption of shared competences results from the above.
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3. The main areas of competence shared between the Union and the Member
States are: 47 the internal market, social policy, economic, social and territorial cohe-
sion, agriculture and fisheries, excluding the conservation of marine biological re-
sources, the environment, consumer protection, transport, trans-European networks,
energy, Area of Freedom, Security and Justice; common safety concerns in public
health.

4. Shared competences are designed in the form of competitive competence. They
can compete as an alternative or cumulatively48. Competitive competences occur al-
ternatively when an area is covered by a shared competence, but the EU has not taken
action. In this case, the state may take action as long as the EU does not start acting.
So the circumstance justifying the competence of the Member is the lack of the
Union’s activities. However, when the European Union legislature has already taken
action the state cannot impose its own measures, as the ma er is already se led -
seized by the EU regulation. In this context, imaging is used to determine the doctrine
of occupied field. However, within the cumulative competitive competence of the Mem-
ber States a legal area is le , where they may still act. We are dealing with such pow-
ers for example in the case of partial harmonization because it leaves states the option
of taking action not covered in the area.

5. As part of the above areas, there are some exclusions.

First of all, while in the areas of research, technological development and space,
the Union shall have competence to carry out activities, in particular to define and im-
plement programs, the exercise of that competence shall not result in Member States
being prevented from exercising theirs.

Secondly, in the areas of development cooperation and humanitarian aid, the
Union actions shall not result in Member States being prevented from exercising
theirs.

Thirdly, within the area of the Area of Freedom, Security and Justice the Member
States retain exclusive powers in the performance of duties relating to the mainte-
nance of public order and internal security49.
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4. Supporting, complementing and harmonizing competences

1. In certain areas and under the conditions laid down in the Treaties, the Union
shall have competence to support, complement and harmonize the actions of Mem-
ber States, without thereby superseding the competence of theMember States in these
areas50. Legally binding acts of the Union adopted on the basis of the provisions of
the Treaties relating to these areas shall not entail harmonization of legislative pro-
visions and regulations of the Member States.

The basic areas of competences to support, complement and harmonize include51:
- the protection and improvement of human health;
- industry;
- culture;
- tourism;
- education,
- vocational training,
- youth and sport;
- protection of the public;
- administrative cooperation.

2. These areas are covered by the competence of the European Union if they have
a European dimension, that is, when the action is carried out jointly between the
Member States. Collaboration can occur at the Member States level, but also concern
cooperation between national institutions and individuals. Additionally, in the areas
of education and sports the TFEU52 extends the catalog of measures of the European
dimension, to include the actions, where it is not necessary to have cooperation be-
tween Member States. In education, the European dimension is implemented par-
ticularly through teaching and dissemination of the languages of theMember States.
The European dimension of sport involves promoting fairness and openness in sport-
ing competitions and cooperation between bodies responsible for sports, as well as
protecting physical and moral integrity of sportsmen and sportswomen, especially
the youngest.

5. The flexibility clause

1. The use of the flexibility clause, otherwise known as the principle of implied
powers, is intended to complement the lack of the necessary powers conferred on
the institutions of the European Union explicitly or implicitly in the Treaties, in a sit-
uation where the powers prove to be necessary for the Union to fulfill its tasks and
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objectives. The flexibility clause is part of an institutional system based on the prin-
ciple of conferral53.

According to the flexibility clause if the action taken by the Union should prove
necessary to achieve one of the objectives of the EU, and the Treaties have not pro-
vided the necessary powers, the Council shall adopt the appropriate measures54. The
Council shall act unanimously on a proposal from the Commission and a er ob-
taining the consent of the European Parliament. These measures may not lead to the
harmonization of the laws and regulations of the Member States where the Treaties
exclude such harmonization.

Implied powers are kind of silent, default transfer of powers under the context of
property, if it is necessary to take action in the ma er by the EU needed to achieve
one of its objectives, and the Treaties have not provided the necessary powers.

2. For the first time the concept of implied powers was used by the Court of Jus-
tice in 8/55 Fédération Charbonniere Case). The Court of Justice held that the provisions
of a treaty or domestic legislation generally assume rules, without which such a treaty or an
act would be devoid of meaning or could not be applied in a reasonable and useful way. The
concept of the implied powers of the EU to conclude international agreements has
been particularly strongly established55. Currently the flexibility clause is expressed
in the TFEU.

3. According to the Polish Constitutional Court flexibility clause is a subsidiary to
the other provisions of the Treaty establishing the powers of the Union. Its use as
a basis for legal action is justified only where no other provision of the Treaty gives
the EU institutions the competence required to adopt the measure56. It is essential
that the Council is required to act on the basis of unanimity, which prevents the adop-
tion of an act contrary to the will of one of the Member States57.

4. Exercising the implied powers in compliance with the principle of subsidiarity
is subject to control by national parliaments. The flexibility clause cannot be used as
a basis for extending the scope of Union powers beyond the general European frame-
work created by the provisions of the Treaties, in particular, defining the tasks and
activities of the Union. Neither can it be used as a basis for legislation that would in
fact amend the Treaties without following the procedures laid down for that pur-
pose58.
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5. The flexibility clause does not apply to the Common Foreign and Security Pol-
icy. Special rules also apply to the Area of Freedom, Security and Justice, where the
implied powers apply only to the prevention of terrorism and related activities, and
to combat these phenomena59. In such cases, the European Parliament and the Coun-
cil, acting by means of regulations in accordance with the ordinary legislative pro-
cedure, shall define a framework for administrative measures with regard to capital
movements and payments, such as the freezing funds, financial assets or economic
gains belonging to natural or legal persons, groups or other non-State entities.

§3. MEMBERSHIP
IN THE EUROPEAN UNION

1. General Remarks

1. Since the beginning of the three Communities accepting newMember States is
part of the development of European integration. This process is gradual, so as to
bring benefits to all parties. Currently, the policy leading to the expansion of the Eu-
ropean Union is based on three principles: compliance with certain conditions, debt
consolidation and communication. The first rule is that the gradual convergence of
the candidate depends on its individual progress in meeting the conditions at each
stage of the accession procedure. The latter refers to the commitments undertaken by
the EU in relation to the countries applying for membership in the EU and means
that the EUmakes new promises carefully, keeping at the same time all commitments
towards countries already involved in the integration process. The third of the prin-
ciples puts emphasis on the need for democratic legitimacy of the EU accession
process by providing public support for enlargement. In order to maintain the
Union’s capacity to integrate new members, acceding countries must be fully pre-
pared to accept the obligations of membership in the EU, which in turn must be able
to function effectively and to develop.

2. Currently, the European Union is the world’s largest economic zone, which is
formed by 28Member States60 and a population of over 500 million inhabitants.
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2. Terms of the acquisition of the European Union membership

1. Basic conditions for the acquisition of the membership by a State are set out in
the Treaty on European Union61. According to Article 49 of the TEU any European
State which respects the principles based on respect for human dignity, respect for
human rights, including the rights of persons belonging to minorities, freedom,
democracy, equality and the rule of law may apply for membership in the European
Union. First of all, only an entity being a state within the meaning of public inter-
national law may apply for membership in the European Union62.

2. It should be emphasized that the feature of “Europeanness” of a state has been
defined on the basis of previous experience in accession in two ways. On the one
hand, attention is drawn to the aspect of geographical location - at least part of the
territory of such a state should be on the European continent63. On the other hand, it
is emphasized that not only purely geographical criteria determine the nature of the
European countries. History, political system and culture shaping the European iden-
tity of the applicant for membership are important components of the concept of “Eu-
ropeanness” as well.”Europeanness” should be understood as both a geographical
criterion and belonging to a specific political - cultural group64.

3. Treaty provisions also confirmed the practice of using additional selection criteria
which are developed by the European Council. The so-called Copenhagen criteria are
of particular importance. They were adopted at the European Council summit in Copen-
hagen in 1993. In the light of the requirements agreed, a European state applying for
membership in the European Union should have:

1. stability of democratic institutions, the legal system, human rights and na-
tional minorities (political criterion);

2. ability to cope with competition and market forces within the Union and well-
functioning market economy (economic criteria);

3. will and ability to assume the obligations of membership, and in particular to
respect the aims of political, economic and monetary union (volitional crite-
rion).
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Among those criteria a stipulation regarding a condition of the EU itself has
also been taken into account. It indicates that each decision to expand will
depend on the ability of the Union to absorb new members, because main-
taining the pace of development of the European Union is of interest both to
the Union and the candidate countries. Institutions and decision-making
processes in the EU must continue to be effective and transparent so that
while receiving more countries, the EU is able to continue the development
and implementation of common policies and to ensure continuity of fund-
ing its ongoing actions.

4. At the European Council meeting in Madrid in 1995, in turn, the so-called
Madrid criteriawere developed. It was then established that the country ap-
plying for membership must be in a position to implement EU rules and pro-
cedures, have the administrative capacity to guarantee the effective adoption
and implementation of the acquis communautaire. TheMember State is obliged
to adjust their administrative structures, because it is important not only to
transfer the EU legislation into national law, but also for the provisions to be
effectively implemented and enforced through appropriate administrative
and judicial structures.

5. The European Council also emphasizes the principle of peaceful settlement
of disputes in accordance with the Charter of the United Nations as an eli-
gibility criterion. Candidate Countries are encouraged to make every effort to
peacefully resolve border disputes and other related issues65.

6. Political willingness of the applicant for membership, as well as countries al-
ready belonging to the Union is with no doubt an important factor. Meeting
the conditions for the acquisition of membership is a prerequisite for starting
and running the next steps in the accession process.

7. In addition to the requirements relating to countries applying for membership
in the Union, condition relating to the Union is also formulated. It is the so-
called absorption capacity, or in other words the readiness of the EU to ex-
pand66. The pace of enlargement must be adjusted to the Union’s capacity to
absorb newmembers, because it must be able to simultaneously maintain its
development and make further progress.

In the catalog of absorption capacity criteria of the Union the following should be
indicated:

a) effective operation of the EU institutions;
b) achievement of objectives within the framework of EU policies;
c) compliance with the objectives of the budget and available resources.
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The EU’s ability to accept new members, or rather to integrate them, is derived
from the development of EU policies and institutions and the transformation of the
candidate countries into well prepared Member States of the Union.

3. The accession procedure

1. The European Union uses comprehensive procedures by which new members
are accepted only a er meeting all eligibility criteria and a er approval by the EU in-
stitutions, the governments of the “old” EU member states and governments of the
applicant member. The accession regulations laid down by the EU combine both in-
tergovernmental (for example, states are parties to the treaty) and supranational na-
ture (participation in the process of accession of such EU institutions as the
Commission or the European Parliament). It is not surprising that the procedure is
complicated and long-lasting.

2. The following stages can be distinguished:
f) preparation of the State concerned for future membership in the European

Union with the pre-accession strategy67;
g) submission of a formal application for membership to the Council (into the

hands of the Presidency), which is a reflection of the political willingness of
the State concerned; the transmission of information on the application to the
European Parliament and national parliaments;

h) asking the Commission by the Council to assess the applicant’s ability to meet
the conditions of membership;

i) the official beginning of negotiations between the candidate state and all the
member states a er granting the negotiating mandate by the Council68;

j) planning the calendar of the accession negotiations of the country concerned;
k) for each of the candidate countries negotiating framework is determined sep-

arately. Negotiations are preceded by the so-called screening, a detailed analy-
sis of individual subject areas with the participation of the State concerned.
The purpose of this stage is to determine the level of preparedness of the can-
didate for membership in the Union. Negotiations are conducted individually
with any country applying for membership.
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ceiving a favorable opinion from the Commission.
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Currently EU legislation is subject to negotiation divided into 35 thematic
areas: free movement of goods, free movement of workers, freedom of move-
ment of capital, freedom of establishment and freedom to provide services,
public procurement, company law, intellectual property law, competition pol-
icy, financial services, information society andmedia, agriculture, food safety,
veterinary and phytosanitary policy, fisheries, transport policy, energy, taxa-
tion, economic andmonetary policy, statistics, social policy and employment
policy and industrial enterprises, trans-European networks, regional policy
and coordination of structural elements, justice and fundamental rights, jus-
tice, freedom and security, science and research, education and culture, the
environment, consumer protection and health, customs union, external rela-
tions, foreign policy, security and defense, financial control, financial and
budgetary provisions, institutions and other issues. The first mandatory step
of both parties (the “Union” represented by all EU Member States and can-
didate countries) accessing negotiations is to develop negotiating positions.
Negotiations are conducted on the basis of nothing is agreed until everything
is agreed, therefore, the final conclusion of the negotiations takes place only
after completion of the stage. It is possible, however, to temporarily close ne-
gotiations in a specific area. Conclusion of the negotiations, stated by the Eu-
ropean Council, results in the country’s being subject to information and
consultation procedure69;

l) submission of an agreed draft of accession agreement to the Council, which
is required to consult the Commission and obtain the consent of the Euro-
pean Parliament on the proposed draft70, deciding on the State’s accession to
the Union the Council shall act unanimously;

m) ceremonial signing of the Treaty on the final intergovernmental accession
conference both by the representatives of all Member States and acceding
countries; obtaining an active observer status71 by the acceding countries with
the signing of the Treaty;

n) the ratification of the accession agreement by all the “old” EUMember States
and acceding countries in accordance with the constitutional provisions in
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70 In accordance with Article 49 of the TEU, the European Parliament by a majority agrees - a positive
vote in Parliament is a condition for the adoption of the treaty by the Council. However, the Commission’s
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work of COREPER II and COREPER I meetings, in the transitional period between the signing of the ac-
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of the EU institutions and agencies, however, is not entitled to vote.



force in each of them, the deposit of instruments of ratification by the dead-
line with the depositary, the Government of the Italian Republic;

o) obtaining by the Member State concerned the European Union membership
on the date of entry into force of the Treaty of Accession.
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the state concerned applies for a membership
in the European Union

the Council opens negotiations with the candidate state after obtaining the opinion
of the Commission

negotiations period with the candidate state, closed by establishing the draft
accession agreement

signing the accession agreement and its ratification by all Member States
and acceding countries

depositing of the instrument of ratification with the depositary

the entry into force of the Treaty of Accession, and the acquisition of membership
in the European Union

3. Schematic presentation of the accession procedure
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4. The Treaty of Accession

1. In accordance with the terms of the EU Treaty the adoption conditions and the
resulting adjustments to the Treaties on which the Union is based are the subject of
the agreement between the Member States and the applicant for membership. This
agreement is subject to ratification by all the contracting States in accordance with
their respective constitutional requirements72. It provides a unified legal basis for
the state’s accession to the European Union, with the result that the State concerned
shall at once proceed to the two founding treaties, the TEU and the TFEU. Acceding
State that enters the appropriate rights and obligations, is committed primarily to
the adoption of the EU acquis.

Accession agreement is an international agreement amending the founding treaties
- on the side of the Union the party to the agreement are “old” Member States and the
other party of the agreement is the state concerned. The Treaty of Accession adapts the
founding treaties to the situation that arises as a result accepting the new member.

2. In the Accession Treaty the following sections can be distinguished:
a) Treaty of Accession to the European Union-accession treaty in the strict

sense. This document is very concise. In practice it consists of a preamble and
three articles. These articles set up the membership of the country, indicate
conditions for admission, confirm that the Treaty should be the primary law
of the Union, stress the obligation of ratification and submission of docu-
ments to the depositary, pointed the language in which the Treaty was drawn
up, and the date of its entry into force.

b) The act concerning the conditions of accession and the adjustments to the
Treaties onwhich the European Union is based - form, togetherwith the so-
called Treaty of Accession the Accession Treaty in the broad sense. This is
a very comprehensive document, which is an integral part of the Treaty in
the strict sense. Five basic parts can be distinguished: Principles, Changes in
the Treaties, Permanent provisions, Temporary provisions, Provisions relat-
ing to the implementation of theAct into force. The so-called transitional pe-
riods, transitional provisions and provisions for implementation of the Act
negotiated by the acceding country are relevant provisions of this part of the
treaty. As a rule, theAct includes numerous annexes and protocols, which are
an integral part of it.

c) The Final Act - which includes various types of joint declarations, both mul-
tilateral and individual ones. It is not part of the accession treaty, but the
statements in it are relevant to the interpretation of the treaty in the broad
sense73.
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3. The overall conclusion is that the Accession Treaty is an international agree-
ment which states:

e) rights and obligations of the new Member States of the Union;
f) rules of changes in the composition of the EU institutions and bodies of the

representatives of the new members and new rules for the functioning of
these institutions and bodies;

g) detailed description of the findings made as a consequence of membership
negotiations in the specific areas of socio-economic development;

h) list of instruments including the new member states, together with the
changes to be made to those measures as a result of EU enlargement;

i) decision making process during the period from the signing of the Treaty to
the acquisition of membership by the state.

5. The rights and obligations of a Member State

1. With the accession to the European Union the State gains certain rights and ob-
ligations. In the catalog of basic rights enjoyed by the Member States are:

f) participation in the decision-making process in the European Union by the
right of legislative initiative and participation in the lawmaking procedure;

g) possession of representatives of local governments, nations or groups of in-
terest in all the institutions, bodies, offices and agencies of EU;

h) using the EU funds;
i) bringing actions before the Court of Justice of the European Union (e.g. fail-

ure to act by an institution, the invalidity of an act, the failure to perform its
treaty obligations by a Member State).

2. Whereas, among the most important obligations resulting from membership
in the Union as an organization, the following should be noted:

b) respect for the values and principles on which the Union is founded;
c) the acquisition and application of the EU law;
d) facilitating the Union achievement of its goals and taking action to achieve

common policies;
e) depositing set membership fees into the EU budget;
f) submi ing to the jurisdiction of the Court of Justice of the European Union;
g) performing other obligations imposed on the Member State.
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6. Suspension of Member State laws

1. In the case of a serious and persistent breach by a Member State belonging to
the European Union of such values as human dignity, freedom, democracy, equality
and human rights, including the rights minorities, the EU Treaty provides the possi-
bility of suspending the laws of the Member States74. The treaties do not provide for
the general suspension of membership in the Union, but only the suspension of
the state in some of the rights deriving from the application of the Treaties. It should
be emphasized, however that the institution of the suspension of the rights of states
is applied only after the exhaustion of complex and harsh warning procedures.

2. An essential step in this proceeding is the prior statement of a clear risk of a se-
rious breach of the values on which the Union is founded75. The proceedings can
be initiated on a reasoned proposal by one third of the Member States, the European
Parliament or the European Commission. The decision on the existence of a clear risk
of a serious breach of the values on which the Union is founded is taken by the Coun-
cil, and based on a pronouncement of a majority of four fifths of its members after ob-
taining the assent of the European Parliament. Before making this decision it is
mandatory for the Council to listen to the country, and in appropriate circumstances,
it may also refer to the recommendations. The Council is also committed to regularly
examine whether the reasons for the decision on the existence of a clear risk of a se-
rious breach of indicated values remain valid.

3. Whereas finding a permanent and serious breach by a Member State of the
values mentioned in art. 2 of the TEU is stated by the European Council shall, act-
ing unanimously on a proposal by one third of the Member States or the European
Commission, with the approval of the European Parliament and the calling of the
State concerned to submit their comments. As a result, the Council may decide to
suspend certain of the rights of the State deriving from the application of the Treaties,
including the right to vote of the representatives of the government of the State in the
Council. Suspension of rights, however, does not exempt the state from the obliga-
tions imposed upon it by the Treaties.

4. It should be also remembered that the suspension of rights of a member state
in the EU is always temporary in nature, as in the case of changes in the situation, that
is, if the state returned to respecting the values, the Council, acting by a qualifiedma-
jority, may decide to amend or repeal the measure.
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7. A Member State withdrawal from the European Union

1. Against the background of the legal status before the entry into force of the
Treaty of Lisbon, in the light of the Vienna Convention, specific integration nature of
the EU in principle ruled out basing the possibility of a state withdrawal from the
Union on the implied or intended plan of the parties or the nature of the treaty76. The
Lisbon Treaty was the first reform treaty, it introduced the procedure of a Member
State withdrawal from the European Union77.

For the initiation of the discussed procedure, the country concernedhas to make
a decision according to the constitutional requirements appropriate for the state. The
intention shall be communicated to European Council. Having received such notifi-
cation, the European Council shall develop guidelines under which the EU is nego-
tiating with the state the agreement se ing out the terms and conditions of
withdrawal.

Among the articles of this type there should primarily be those governing frame-
work for the future relations of the State with the Union78. It shall be concluded on
behalf of the Union by the Council, acting by a qualified majority, a er obtaining the
consent of the European Parliament, as opposed to the accession agreement, the par-
ties of which are the EU Member States and the applicant for membership.

In the cases referred to the European Council a member of the Council repre-
senting the withdrawing Member State shall not participate in both sessions, as well
as make decisions relating to the state.

2. Withdrawal is a unilateral act, and therefore the conclusion of the agreement
is a necessary condition. In the absence of the agreement, treaties cease to apply to the
state a er the expiration of two years from the notification of the intent. The indi-
cated period of two years may be extended by a unanimous European Council deci-
sion taken in consultation with the Member State concerned.

Withdrawal from the European Union does not close the way to re-establish the
country as a member of the European Union79.

8. Exclusion of a Member State from the European Union

Both the Treaty on European Union and the Treaty on the Functioning of the Eu-
ropean Union do not contain provisions governing the exclusion of countries from
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76 P. Gilowski, Podstawy prawne..., p. 79.
77 See Article 50 of the TEU.
78 That agreement shall be negotiated in accordance with Article 218 paragraph 3 of the TFEU.
79 In accordance with Article 50 paragraph 5 of the TEU, if the State which has withdrawn from the

Union asks to rejoin, its request shall be subject to the procedure referred to in Article 49 of the TEU.
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the European Union. It is therefore considered that such exclusion is unacceptable,
although, treaties are subject to the general rules of the Treaties’ implementation,
adopted in public international law. The Vienna Convention80, which provides for the
right of revocation or suspension of operation of the treaty in relation to the State
which has committed a material breach of its provisions, however, applying these
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3. Schematic presentation of a Member State withdrawal
from the European Union

STAGE I: national level
a Member State's decision to withdraw

from the European Union

STAGE II: the Union level
   notification of the intention of the state to withdraw from the Union

to the European Council

STAGE III: the Union level
the Union’s negotiating with the state
on the basis of guidelines drawn up by

the European Council

STAGE IV: the Union level
withdrawal of a Member State from

the European Union

from the date of entry into force of
the Agreement defining the conditions of

with drawal, taking into account the
framework for the state’s future relations

with the European Union

after two years (lex generalis) from
the notification of the intention

to the European Council, in the absence
of an agreement



rules in the context of the European Union seems to be limited due to the specific na-
ture of the organization and the applicable loyalty rule. Moreover, it is impossible to
exclude from the EU the countries that carry out their treaty obligations and do not
allow for any violations of the treaties.

§4. THE OBJECTIVES AND TASKS
OF THE EUROPEAN UNION

1. General Remarks

1. The European Union was created in order to foster peace and prosperity of its
peoples, based on common values. In accordance with the Treaties81, peace and pros-
perity of its peoples can be achieved only in the context of integration covering both
the integration of the economies of the Member States as well as the integration of the
nations. Joint action of removing the barriers which divide Europe, in accordance
with the Treaties, is the only way to achieve economic and social progress. Due to
such general targets European Union integration processes take place on many lev-
els.

2. There are three basic areas of integration processes: economic, social and ex-
ternal actions.

Economic level of integration includes the strengthening of European integra-
tion and ultimately a convergence of the economies of the Member States and adop-
tion by all the states one and stable currency. Convergence means achieving
a uniform level of development. It is achieved by performing a number of tasks, not
only in the integration of economies, but also aimed at “catching up” in the areas de-
pendent on economic growth. In particular, among the dependent areas the Treaties
indicate reinforced cohesion in the area of environmental protection, taking into ac-
count the principle of sustainable development. Reducing the differences existing
between the various regions and the delay of the less privileged are considered to be
key issues. This approach to an economic integration should guarantee a steady ex-
pansion, balanced trade and fair competition.

Social level of integration includes tasks aimed at deepening solidarity between
peoples. In carrying out the tasks, the principle of subsidiarity is implemented, ac-
cording to which decisions are taken as close to the citizens as possible. In particu-
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lar, the EU sets continuous improvement of living and working conditions of indi-
viduals as a target of its efforts. In addition, it supports the development of the high-
est possible level of knowledge for their peoples through wide access to education
and through its continuous updating. The activities of the European Union are also
directly addressed to an individual becoming the subject of matters. The special sta-
tus of an individual is shaped by the citizenship of the Union and the Area of Free-
dom, Security and Justice.

At the level of external actions the European Union seeks to create a single rep-
resentation in foreign policy. The realization of these objectives, at the current state
of integration processes, is outside the main area of integration. Common Foreign
and Security Policy, including the key areas of external actions, is the domain of in-
tergovernmental cooperation with limited competence of the EU. In a narrow range
of external activities, however, the European Union has its own competences.

2. The objectives and tasks of the European Union

1. The European Union is an international organization which, in accordance with
the will of the Member States, was set up to achieve certain goals. They have been iden-
tified in the Treaties and include an overall condition which the EU seeks to achieve
through the implementation of its tasks82. EU’s objective is to promote peace, prosper-
ity of the Union and its citizens83. In determining the relationship between three con-
cepts of peace, and the prosperity of European citizens, it seems legitimate to say that
ensuring compliance with the values and striving to achieve a general well-being are sine
qua non conditions for peace. Achieving peace is dependent to the other two.

2. The objectives are to be achieved through the implementation of four key inte-
gration tasks that the Member States put ahead of themselves. These include: ensur-
ing the Area of Freedom, Security and Justice, establishment of the internal market,
establishment of Economic andMonetary Union and implementation of activities in
the area of external relations. This is not a complete list, but according to the scheme
of the treaty, it is a list of the most important tasks. It should be stressed that they are
not uniform, but constitute a sum of the sub-tasks.

3. Distinguishing between objectives and tasks can be replaced by identifying the
overarching objectives and instrumental objectives. By adopting such a classification
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instrumental objectives will be the same as tasks and will provide stages that should
be completed by the Union in order to achieve the overarching objectives, such as
promoting peace and prosperity of its peoples.

4. The tasks of the European Union are a set of elements that are closely related
and mutually reinforcing. Implementing one of the tasks cannot be carried out inde-
pendently of the others. Their implementation requires cooperation and coordina-
tion between the European Union and the Member States. Mutual cooperation is
especially important in the areas of coordination of Member States that have not been
explicitly included in the category of EU competences.

a) Area of Freedom, Security and Justice

1. According to the Treaty on European Union84 the Union shall offer its citizens
Area of Freedom, Security and Justice without internal frontiers, in which the free-
dom of movement of persons, in conjunction with appropriate measures to ensure the
safety of an individual is guaranteed. In its current form, shaped by the Treaty of Lis-
bon, the focus of the EU in the Area of Freedom, Security and Justice is the individ-
ual - a citizen of the European Union. The Area of Freedom, Security and Justice is to
ensure freedom of movement of the individual. Freedom is one of the fundamental
rights guaranteed by the European Union. Freedom understood as the freedom of
movement of people is a cornerstone of The Area of Freedom, Security and Justice85.

2. Area of Freedom, Security and Justice is an area without internal borders. It
does not cover a particular geographical area, but the area of uniform regulations
aimed at realization of the free movement of persons in conjunction with the provi-
sion of the security of an individual. Policies introduced by the European Union and
cooperation with Member States are designed to ensure safety.

First of all, the Union shall develop a common policy on asylum, immigration and
external border control. Secondly, it shall provide a high level of security through
measures preventing crime, racism and xenophobia and combating these phenom-
ena. In particular, the measures for coordination and cooperation between police, ju-
dicial and other competent authorities. It also adopts measures for the mutual
recognition of judicial decisions in criminal ma ers and the approximation of crim-
inal laws. Thirdly, the Union shall facilitate access to justice, in particular through
the principle of mutual recognition of judicial and extrajudicial documents in civil
cases86.
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b) The internal market

1. The European Union establishes an area without internal frontiers in which the
free movement of goods, persons, services and capital is ensured87. Through the
implementation of internal market objectives the EU is to work towards a lasting
peace in Europe88. The basis of the internal market is sustainable economic growth
and price stability, social market economy89, aiming at full employment and social
progress and a high level of protection and improvement of the environment.

The internal market is a single regulatory area, within which goods, services, peo-
ple and capital can freely move90. Uniform regulations provide individuals with the
ability to use the freedom of establishment and freedom of movement through the
territories of the Member States of the European Union. The functioning of the in-
ternal market can be considered in two aspects: the unity outside and the freedom to
the inside. The external aspect manifests itself in the protection of the EU’s trade re-
lations with third countries. The internal aspect includes the guarantee of European
freedoms and undistorted competition within the European Union91.

2. The internal market is not purely of economic nature. Development of the in-
ternal market affects the other areas that are not directly related to European free-
doms, and their development is dependent on it. In particular the Treaties indicate the
necessity to encourage scientific and technical progress, to fight against social exclu-
sion and discrimination and to promote social justice and protection, equality be-
tween women and men, solidarity between generations and protection of children’s
rights. In the internal market, the European Union supports the economic, social and
territorial cohesion and solidarity amongMember States. The implementation of the
task of creating the internal market shall conform to cultural and linguistic diversity.
The European Union shall ensure the protection and development of Europe’s cul-
tural heritage.

The realization of the internal market requires a multi-faceted, horizontal ap-
proach. Differentiating the internal market in the strict sense and in the broad sense
corresponds with this statement. In a narrow sense it includes free European market
(free movement of persons, goods, services and capital) and the competition rules
necessary for its proper functioning92. In a broad sense it also applies to EU policies
constituting an additional, complementary element93.
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c) Economic and Monetary Union

1. Economic and Monetary Union includes two levels of the EU. First, the eco-
nomic union, which eventually will lead to economic convergence. Cooperation at
this level is to coordinate the economic policies of the Member States, the imple-
mentation of the internal market objectives and setting common goals as well. Sec-
ondly, it includes monetary union, under which Member States shall introduce
a single currency - the euro94. At this level, the European Union shall define and pur-
sue the creation of a single monetary policy and exchange rate policy, main objective
of which is to maintain price stability and to support the general economic policies
in the Union. All activities within the EMU are conducted in accordance with the
principle of an open market economy with free competition.

2. The activities of the Member States and the European Union in the framework
of EMU entail compliance with the following guiding principles: stable prices, sound
public finances and monetary conditions and a sustainable balance of payments95.
Respect for the principles is particularly important from the point of view of the di-
vision of powers between the Member States and the European Union in the field of
economic and monetary policy. Although the monetary policy of the euro area Mem-
ber States is the exclusive competence of the European Union, in the remaining area
the EU has only the power to coordinate economic policies and maintain price sta-
bility in monetary policy.

The economic policies of the Member States are of common interest96. The Coun-
cil is involved in coordinating activities; it formulates a dra of the broad guidelines
for the economic policies of the Member States and the Union and reports it to the Eu-
ropean Council. The European Council, on the basis of the report of the Council, dis-
cusses a conclusion based on the broad guidelines for the economic policies. Once the
conclusion is reached, the Council accepts the recommendation and informs the Eu-
ropean Parliament about them. The Council, on the basis of reports prepared by the
Commission monitors economic developments and the compatibility of this devel-
opment with the broad guidelines for the economic policies.

3. Currently, only part of the countries belong to the monetary union. These coun-
tries are o en referred to Eurozone, or the Eurogroup countries97. Currently, the Eu-
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rozone includes 17 countries98. The Member States, that according to the Council do
not fulfill the necessary conditions to adopt the Euro, are known as the Member
States with a derogation99. Derogation is the exclusion of countries from the provi-
sions of the monetary union. To adopt the euro a Member must cumulatively meet
four conditions of convergence. These conditions are:

- a high level of price stability,
- stable public finances,
- observance of the normal fluctuation margins provided for exchange-rate

mechanism of the EuropeanMonetary System, for at least two years, without
devaluing against the Euro,

- convergence of the long-term interest rates.
The condition of price stability is achieved, if theMember State has a lasting price

stability, and the average rate of inflation, observed over a period of one year pre-
ceding the examination, does not exceed the inflation of the threeMember States with
themost stable prices bymore than 1.5%. Inflation is measured by the consumer price
index on a comparable basis, taking into account differences in national definitions100.

The condition of stable public finances is met if, during the examination the Member
State is not covered by the Council’s Decision on the existence of an excessive deficit.

The condition of participation in the exchange rate mechanism of the European
Monetary Systemmeans that theMember State has respected the normal fluctuation
margins provided for the exchange rate mechanism of the European Monetary Sys-
tem without severe tensions for at least two years before the examination. In partic-
ular, the State should not have devalued its bilateral central rate against the euro on
its own initiative for the same period.

The convergence of long-term interest rates means that within one year before the
examination, aMember State has had an average nominal long-term interest rate that
does not exceed the interest rate of three member states with the most stable prices
by more than 2%. Interest rates should be based on long-term government bonds or
comparable securities, taking into account differences in national definitions.

Not all countries that meet the convergence criteria belong to the Eurozone.

4. After consulting the European Parliament and after a discussion in the Euro-
pean Council, the Council abrogates the Member States concerned. The Council acts
having received a recommendation of a qualified majority of its members represent-
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ing Member States whose currency is the euro. If it is decided to abrogate a deroga-
tion the Council, acting unanimously with the votes of the Member States whose cur-
rency is the euro and the given Member State at the request of the Commission and
after consulting the European Central Bank, irrevocably fixes the rate at which the
euro is substituted for the currency of a Member State and decides on the other meas-
ures necessary for the introduction of the Euro as a single currency in the Member
State. It is not possible for a state to join the Eurozone without the state’s consent.

d) External actions

1.The European Union, from the entry into force of the Treaty of Lisbon, unques-
tionably has subjectivity under international law. As an international organization
within the scope of its competence under international law it has the true ability and
capacity to act. In accordance with the Treaties of the EU its external relations up-
hold and promote its values and interests and contribute to the protection of its citi-
zens101. It works for: peace, security, sustainable development, global solidarity and
mutual respect among peoples, free and fair trade, eradication of poverty and the
protection of human rights, particularly the rights of children, as well as the strict
observance and development of international law.

The European Union’s external actions are based on the principles102 of democ-
racy, rule of law, the universality and indivisibility of human rights and fundamen-
tal freedoms, respect for human dignity, the principles of equality and solidarity, and
respect for the principles of the UN Charter and international law. The European
Union pursues its powers granted in relations with third countries, as well as inter-
national organizations, at regional and global levels. The main objectives of the Eu-
ropean Union’s external actions are103:

- protection of its values, fundamental interests, security, independence and in-
tegrity;

- strengthening and supporting democracy, the rule of law, human rights and
the principles of international law;

- peace-keeping, conflict prevention and strengthening international security in
accordance with the purposes and principles of the Charter of the United Na-
tions, as well as the principles of the Helsinki Final Act and the objectives of
the Paris Charter, including the purposes and principles relating to external
borders;

- promoting sustainable economic and social development and environmental
awareness in the developing countries, with the primary aim of eradicating
poverty;
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- encouraging the integration of all countries into the world economy, includ-
ing the progressive abolition of restrictions on international trade;

- contributing to the development of international measures to preserve and
improve the environment protection and the sustainable management of
global natural resources, in order to ensure sustainable development;

- assisting populations, countries and regions confronting natural or man-made
disasters;

- promoting an international system based on stronger multilateral cooperation
and good global governance.

2. Considering competences granted by the Member States to the European
Union, there are two areas of external actions: the Union’s external actions and CFSP.
Union’s external actions are areas in which competence has been transferred to the
European Union. Common Foreign and Security Policy of theMember States is a do-
main where it is impossible to take legislative acts.

3.Union’s external actions include: Common Trade Policy, cooperation with third
countries, humanitarian aid, international agreements andmaintaining relationships
with other subjects of international law, in accordance with the powers granted. Com-
mon Commercial Policy and the right to enter into international agreements, if the
right to its conclusion is provided for in the Treaties, are the exclusive competence of
the European Union. In co-operation with third countries and humanitarian aid or-
ganizations, the European Union and its Member States are mutually reinforcing and
complementary104.

4. The Treaty of Lisbon abolished the historical pillar structure of the EU. It did not
lead to full harmonization of EU competence in all aspects of integration. Still in the
framework of theCommon Foreign and Security Policy some specific solutions exist
that shape this area of integration as a platform for intergovernmental co-operation
with limited competence of the EU. The Union’s competence in the field of the Com-
mon Foreign and Security Policy covers all areas of foreign policy and all questions
relating to the Union’s security, including the progressive framing of a Common De-
fense Policy. Common Foreign and Security Policy is subject to specific rules and pro-
cedures105, the Member States and the High Representative implement by means of
national and EU instruments. The European Union may adopt general guidelines,
decisions and strengthen systematic cooperation betweenMember States in the con-
duct of policy106.
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Member States are free to formulate and conduct their own foreign policy, its na-
tional diplomatic service, relations with third countries and participation in interna-
tional organizations, including the participation of the Member State in the UN
Security Council107.

Within the framework of the CFSP, Member States act in conformity with the prin-
ciple of loyalty and mutual solidarity and shall comply with the Union’s action in
this area108. In the positive aspect they work together to enhance and develop their
mutual political solidarity. In the negative aspect they refrain from any action which
is contrary to the Union’s interests or likely to impair its effectiveness as a cohesive
force in international relations.

§5. GENERAL PRINCIPLES
OF THE EUROPEAN UNION

1. General Remarks

1. The European Union operates on the basis of the principles of law which are
overarching standards expressing fundamental values of the legal system and play-
ing a special role in the interpretation and application of the law109.

Because of their source the legal principles of the European Union can be divided
into two groups: general (borrowed) and structural rules (own). The first group in-
cludes the general principles that are borrowed from international law and the con-
stitutional traditions common to the Member States110. General principles include,
among others: the principle of the rule of law, legal certainty, lex retro non agit, good
faith, pacta sunt servanda. The European Union appears here as a continuation of the
principles already operating on the national and international level. The second
group are the structural rules. They concern both the functioning of the EU and the
application of EU law111. Structural rules shape the functioning of the European
Union and its relations with other entities. The EU is seen here as a particular kind
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of international organization that combines elements of international cooperation
with transnational structure. Structural rules are known to national and international
law, the new status of which is based on specific approach of the EU law.

2. In the doctrine there is no uniform distribution of the rule of law, and the dis-
tribution shown above represents one of the possibilities. For example, the principle
of EU law, taking into account the criterion of origin can be divided into: the axioms
which are an integral part of the concept of law, principles derived from the structural
characteristics of a particular legal system and common law principles characteristic
of transnational legal system. Taking the legal basis as a criterion, the rules can be
divided into direct result of the Treaties, derived from the Treaties and the derived in-
terpretation of the law112.

2. The values of the European Union

1. According to the preamble of the Treaty on European Union, the European
Union is based on the cultural, religious and humanist inheritance of Europe, from
which the universal values have developed. The catalog indicated in the preamble
covers the inviolable and inalienable human rights, freedom, democracy, equality
and the rule of law. Further articles clarify this directory. In particular, the Union is
founded on the values of113: respect for human dignity, freedom, democracy, equal-
ity, the rule of law and respect for human rights, including the rights of persons be-
longing to minorities114. These values are common to the Member States in a society
based on pluralism, non-discrimination, tolerance, justice, solidarity and equality be-
tween women and men.

2. In the catalog of the EU values special place is occupied by fundamental rights.
Protection of cardinal rights, or human rights, is one of the fundamental principles
of the EU law. The main catalog of fundamental rights iscontained in the Charter of
Fundamental Rights, which is a universal set of laws aimed at protecting individu-
als, regardless of their origin115. With the entry into force of the Treaty of Lisbon, the
Charter became legally binding116, and the European Union was granted the compe-
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tence to accede to the European Convention for the Protection of Human Rights and
Fundamental Freedoms117.

3. By reference to the values, as the axioms of the European Union, it is stressed
that European integration is not only of economic, political and legal nature, and that
the European Union is a community of values. Compliance with the values is a con-
dition allowing for the accession to the EU of the new state. A Member State violat-
ing the values can be suspended from the exercise of certain rights available to it,
including the right to vote in the Council118.

§6. EU STRUCTURAL POLICY

1. General Remarks

1. Structural rules are also referred to as basic principles, or the EU political sys-
tem rules. They include four categories of principles:

- rules determining the competences of the European Union,
- rules governing the relations between the European Union and the Member

States or between Member States,
- rules governing the relations between the European Union and its citizens,
- the institutional rules of the European Union.

EU competences are determined by the rule of the powers conferred and supple-
mented by the principle of subsidiarity and proportionality. Relations between the
Union and the Member States are determined by the principle of equality of states
and respect for national identities and the principle of loyal cooperation. Relations of
the European Union to its citizens are laid down by the rules of democracy, and the
relationship between the EU institutions are shaped by the institutional framework.

2. Distinguishing the rules governing the powers of the European Union as the
first category of structural rules results from the assumption that the principle of the
powers conferred is the foundation of the European Union and constitutes it119. Then,
bearing in mind that the Member States are the creators of the integration processes,
the rules for relations between the European Union and the Member States and be-
tween Member States were set up. Pu ing the principles of democracy as following
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is determined by giving an individual, as subject to the EU law, a special status. The
last group consists of institutional rules.

2. The principles of conferred competences (attributed powers)

1. The European Union acts under the powers conferred (assigned) by the Mem-
ber States. The Union and its institutions can only work to the extent provided by
the treaties. According to the Polish Constitutional Court120, Member States retain the
right to assess whether the EU’s legislative bodies issuing the specific provision acted
within the powers conferred and performed them in accordance with the principles
of subsidiarity and proportionality, and the regulations issued in excess of these
frameworks are not covered by the principle of primacy of EU law.

2. When discussing the principle of conferral it should be noted that, first of all,
the European Union does not have the general power to issue regulations, but it
needs specific authorizing provisions. Secondly, only the Member States have the
power to change and supplement the Treaties. Thirdly, the Union does not have the
competence-competence (Kompetenz-Kompetenz), which would allow it expand the
list of competences of the European Union itself.

Delegation of powers is not irreversible, and the scope of the referral is shaped by
the Member States, as the creators of integration processes.

3. The principle of the powers conferred together with the principle of propor-
tionality and subsidiarity have been entered into the primary law as a structural prin-
ciple in theMaastricht Treaty. This treaty acknowledged a heterogeneous integration
structure and unclear international legal subjectivity of the European Union at that
time and defined the division of powers between the then Communities and the
Member States.

3. The principle of subsidiarity

1. The principle of subsidiarity means that the Union shall act only if and to the
extent to which the objectives of the proposed action cannot be sufficiently achieved
by the Member States, either at central, regional or local level and, if the scale or ef-
fects of the proposed action is possible to be better achieved at Union level. The prin-
ciple of subsidiarity does not apply to the exclusive competences of the EU.

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

90

120 Constitutional Court’s judgment of 11 May 2005, Ref. files. K 18/04.



2. Subsidiarity is one of the fundamental principles of the EU and means the duty
of any decision-making to be as close to the citizen as possible at the local and re-
gional authorities’ level. Action at the EU level is indicated only when it ensures
greater efficiency and effectiveness than the action at national level. Efficacy refers
to the assessment of whether the objectives can be be er achieved by the EU. Effi-
ciency criterion concerns the evaluation whether the purpose of the proposed action
cannot be sufficiently achieved by the measures taken by the Member States. These
criteria should be fulfilled cumulatively.

3. In assessing the fulfillment of the above criteria mandatory quality indicators
and optional (where possible) quantitative indicators are considered121. In assessing
the existence of conditions the following are taken into consideration: the need to
minimize any financial or administrative burden, and for the burden to commensu-
rate with the objective.

4. The requirement to comply with the principle of subsidiarity is used to evalu-
ate both the host entity act (substantive aspect) and evaluation forms of that act (for-
mal and legal aspect) 122. At the substantive level this means checking whether the
entities authorized to carry out tasks act as close to the citizens as possible. In the
first place they should be regional and local bodies, only when their actions are in-
effective and inefficient, or when the task should be carried out uniformly through-
out the country, the task should be carried out by central authorities. Moving tasks
to the EU level takes place when this results in ensuring greater efficiency and effec-
tiveness.

The principle of proportionality in relation to choosing the form of the act, is the
selection of such a measure, which while maintaining the required effectiveness and
efficiency, will be the least interfering with national law. A classic example of the ap-
plication of the principle of subsidiarity is the preference of the issues to the regula-
tions.

Compliance with the principle of subsidiarity is ensured both by the EU institu-
tions and national parliaments. Competence of control of national parliaments is, in
particular, carried out in the framework of legislative procedures123.
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4. The principle of proportionality

1. The principle of proportionality means that the content and form of Union ac-
tion shall not exceed what is necessary to achieve the objectives of the Treaties124.

2. Nowadays the principle of proportionality stems directly from the Treaties,
however, in the past the Court of Justice has already pointed to its validity125. In its
judgment on Fédération Charbonnière the Court of Justice required the Commission to
proportionally response in the event of illegal activity126. The principle of propor-
tionality obtained the status of the meter of the EU actions in the judgment Interna-
tionale Handelsgesellscha 127, where the principle of proportionality was associated
with the concept of fundamental rights. According to the thesis the freedom of indi-
viduals should not be restricted beyond the scope required for the purposes of pub-
lic interest. This association continues to function as any restrictions on fundamental
rights must be in accordance with the principle of proportionality. Currently, the prin-
ciple in question is much broader in scope and includes the protection of the Mem-
ber States.

3. Court of Justice has defined the criteria for adopting the measures in con-
formity with the principle of proportionality. According to it, in order to determine
whether an act is proportional the following should be ascertained128: whether the
measures expected to be used for achieving a goal correspond to the importance of
the objective and are necessary to achieve it. In addition, the measures adopted by the
EU institutions cannot exceed what is appropriate and necessary to achieve that ob-
jective129.

Application of this principle leads to the formation of the ban on excessive official
actions130. The test of proportionality is a multi-stage one, and its use is necessary.
The first criterion of assessment of official actions is the appropriateness of the meas-
ure, the second is of its necessity. T should be determined whether there are other
ways to achieve the objective, according to the idea that you should use the means the
least intrusive in the discretion of the individual. For example, you should consider
whether or not there is already existing a less stringent rule for a similar situation.
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Compliance with the principle of proportionality is ensured by both the EU in-
stitutions and national parliaments.

5. The principle of equality, respect for national identities
and the basic functions of the state

1. Among the structural principles of the EU law, there is a category of rules gov-
erning the relations of the European Union and the Member States. In accordance
with the Treaties the Union respects the equality of Member States before the Treaties
as well as their national identities131. It leads to the following specific rules:

- the principle of equality,
- the principle of respect for national identity.

2. The principle of equality, which is also called the principle of sovereign equal-
ity of States, is based on respect for the equality of Member States before the Treaties.
It is derived from the principles of public international law, it means that all countries
have equal rights and duties and are equal members of the international community,
regardless of the economic, social, political or other differences132. In particular, they
are equal in law, enjoy the rights of full sovereignty, are obliged to respect the per-
sonality of another State, territorial integrity and political independence of the State
shall be inviolable, and they have the free right to choose and develop their political
social, economic and cultural system; shall fully comply in good faith with their in-
ternational obligations and live in peace with other countries. Specific approach of the
EU law to this rule is pointing to the European Union as an entity obliged to respect
the principle of equality.

3. In its case law the Polish Constitutional Court formed the concept of constitu-
tional identity133, basing it on sovereignty as an integral a ribute of a state, which
helps to differentiate it from other entities of international law. According to the tri-
bunal the a ributes of sovereignty are: exclusive jurisdictional competence with re-
gard to its own territory and citizens, exercise the powers in foreign policy, decisions
on war and peace, freedom as to the recognition of states and governments, the es-
tablishment of diplomatic relations, military alliances deciding on membership in in-
ternational political organizations and leading independent financial, budgetary and
fiscal policy. Accession to the European Union is a kind of limitation of state sover-
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eignty, for the possibility of co-shaping the decisions taken in the European Union.
Among the matters covered by complete non-transfer to the European Union there
are those that define the supreme rules of the Constitution and the provisions con-
cerning the rights of individuals defining the identity of the state, including in par-
ticular the requirement to ensure the protection of human dignity and constitutional
rights, the principle of the state, the principle of democracy, the rule of law, the prin-
ciple of social justice, the principle of subsidiarity and the need to ensure better im-
plementation of the constitutional prohibition of transfer of the state system power
and competence to create competencies. Countries belonging to the European Union
retain sovereignty due to the fact that their constitutions, which are an expression of
sovereignty, retain their importance.

The concept of national identity in the EU law is equivalent to the concept of con-
stitutional identity. According to the Treaty on European Union134 the Union respects
the national identity, inherent in the fundamental political and constitutional struc-
tures, inclusive of regional and local government. It also respects the essential func-
tions of the state, especially functions ensuring its territorial integrity, maintaining
law and order and protecting national security. National security remains the sole
responsibility of the Member States.

National identity also includes the tradition and culture. One of the objectives of
the European Union referred to in the preamble to the Treaty on European Union is
to deepen the solidarity between peoples while respecting their history, culture and
traditions. The idea of national self-identity confirmation in solidarity with other na-
tions, not against them, is an essential axiological basis of the European Union in the
light of the Lisbon Treaty135.

6. The principle of loyal cooperation (solidarity)

1. In accordance with the principle of loyal cooperation, otherwise known as the
principle of loyalty and solidarity, the Union and theMember States havemutual re-
spect and provide support in carrying out tasks derived from the Treaties136. The prin-
ciple of solidarity has two dimensions. In positive terms, Member States should take
any appropriate measure, general or particular, to ensure fulfillment of the obliga-
tions under the Treaties or acts of the institutions of the Union and facilitate the
achievement of the Union’s tasks. In negative terms the states may refrain from any
measure which could jeopardize the attainment of the objectives of the Union. The
principle of solidarity is implemented in two levels of cooperation: firstly, through co-
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operation between Member States and secondly the relationship between the Mem-
ber States and the European Union, namely the EU institutions.

2. The Court of Justice has defined the conditions for forming the principle of loyal
cooperation and emphasized that it is based on the obligation to cooperate in accor-
dance with the principle of good faith in order to overcome the identified difficul -
ties while fully complying with the provisions of the Treaties137.

3. One of the manifestations of the principle of loyal cooperation, resulting di-
rectly from the Treaties, is the solidarity clause provided for in the Union’s external
actions. In accordance with the clause138 if a Member State is the object of a terrorist
attack or the victim of a natural or man-made disaster139, the Union and the Member
States must act in a spirit of solidarity. As a rule, this assistance is provided upon re-
quest.

4. The principle of loyalty is of great importance to the Area of Freedom, Security
and Justice. The principle of solidarity in the area of Freedom, Security and Justice140

is implemented mainly in the form of administrative and judicial co-operation of the
Member States, in accordance with the rules of the EU shaped by law or in accor-
dance with its findings141. Symptoms of such cooperation include cooperation be-
tween police and judicial authorities and other competent authorities, as well as the
mutual recognition of judicial decisions and approximation of criminal laws.

7. Democratic principles

The principle of the rule of law and democracy are the foundation of the consti-
tutional regimes of the Member States. As general rules they have been receipted by
the European Union to its catalog of general principles. Democracy is the starting
point for development of integration processes. In accordance with the Treaties, in-
tegration is based on shared values of the Member States, including democracy.

The EU not only recognizes and reaffirms the principle of democracy, but also
makes its autonomous interpretation by creating a directory of structural principles
collectively called democratic principles.
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Democratic principles shape the position of an individual by: giving the power to
control actions of the Union, enabling participation in the functioning of the Euro-
pean Union, democratization of decision-making, transparency of the activities of
the Union institutions. Some of these rights may be implemented individually (e.g.
access to documents), others require interaction (e.g. citizens’ initiative).

a) The principle of equality of citizens of the Union

1. The principle of equality of citizens of the Union was introduced by the Treaty
of Lisbon. The prohibition of discrimination on grounds of nationality already ex-
isted. The introduction of the principle of equality of citizens did not entail a funda-
mental change in the approach to the individual. It rather has a political dimension,
which is shaping the identity of European citizens.

The principle of equality of citizens includes two aspects: positive and negative.
In the positive aspect it is an equal treatment of EU citizens. According to the EU
Treaty, in all its activities, the Union shall respect the equality of its citizens, who shall
receive equal attention from its institutions, bodies, offices and agencies142. In the neg-
ative aspect, it is the prohibition of discrimination on grounds of nationality143.

2. A citizen of the Union is every person holding the nationality of aMember State.
Citizenship of the Union shall be additional (subsidiary), complementary and de-
pendent on the national citizenship and shall not replace it. Citizens of the Union
shall enjoy the rights and be subject to the duties provided for in the Treaties.

b) The principle of representative democracy

1.Representative democracy, otherwise known as an indirect democracy is about
delegating public representatives who represent the citizens’ interest. Development
of representative democracy as a modern form of the exercise of democracy, both at
Member State and EU level results from technical inability to participate in the exer-
cise of power of all individuals. In accordance with the Treaties representative democ-
racy is the basis for the functioning of the Union144.

2. Representative democracy in the European Union is implemented at two lev-
els: through the participation of citizens and the participation of representatives of the
Member States. The first level is the possibility of direct participation of citizens in
choosing their representatives, and the functioning of the Union. Such an under-
standing includes the representation of citizens in the European Parliament and the
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right of citizens to participate in the functioning of the Union. At this level the Treaties
assign a special role to political parties in the European Parliament that at European
level contribute to forming European political awareness and to expressing the will
of citizens of the Union. The second level of representative democracy concerns the
representation of Member States of the Union. Member States are represented in the
Council and the European Council145. Participation of representatives of the Member
States, however, is separated from the representation of the interests of the individ-
ual. Member States aim is to care for the interests of their citizens. The manifestation
of the dependency of representatives of the Member States to their citizens is the
democratic control of heads of states and governments by national parliaments and
citizens.

c) The principle of participatory democracy

1. The principle of participatory democracy, otherwise known as the principle of
civil society, ensures public participation in the public life of the European Union. It
includes participation of the individual in the public exchange of ideas in all areas of
the European Union and transparency of institutions based on the principle of open-
ness, social dialogue and taking citizens’ initiative.

2. In order to promote good governance and ensure the participation of civil so-
ciety146 in accordance with the principle of openness, decisions are taken as close to
the citizens147 as possible. The basic form of the principle of openness is openness of
the EU. Openness manifests itself primarily in meetings open to the public, access to
documents, the conduct of the consultation by the European Commission.

The European Parliament and the Council sessions when considering and voting
on a dra legislative act are public. An individual residing or having its registered
office in a Member State has the right to access documents of the institutions, bodies,
offices and agencies. General principles and limits which, because of public or private
interest govern the right of access to documents are determined by the regulations of
the European Parliament and the Council, acting in accordance with the ordinary
legislative procedure. Each institution, body or agency ensures that its proceedings
are transparent and shall elaborate in its own Rules of Procedure specific provisions
regarding access to its documents. The Court of Justice of the European Union, the
European Central Bank and the European Investment Bank are subject to the prin-
ciple of access to documents only when exercising their administrative tasks. The
European Parliament and the Council ensure publication of the documents relating
to the legislative procedures. The European Commission carries out broad consulta-
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tions with parties concerned in order to ensure consistency and transparency of the
Union actions148.

3. The principle of participatory democracy institutions gives citizens and repre-
sentative associations the opportunity to speak up and publicly exchange their views
in all areas of the Union actions149. The institutions are obliged to maintain an open,
transparent and regular dialoguewith representative associations and civil society.

4. The citizens’ initiative involves assigning indirect powers of initiative to
a group of citizens. A group of more than a million of citizens of the, with nationals
of a significant number of Member States may take the initiative of inviting the Eu-
ropean Commission, within the framework of its powers, to submit an appropriate
proposal on matters on which, according to the citizens, implementing the Treaties
requires legislation of the Union150.

d) The principle of participation of national parliaments

1. The adoption of the principle of representative democracy is to strengthen the
role of national parliaments. In view of the fact that national Parliaments scrutinize
their governments in relation to the activities of the European Union151 they have
been given the ability to control the same institutions of the Union. First of all, the
control concerns legislative procedures152, but may include other issues as well.

2. National Parliaments in domestic order fulfill numerous functions, including
the state system, legislative, creative, control, inter-organizational and external rela-
tions function.With the accession of the country to the EU national parliaments’ func-
tions are limited at the national level, their scope of decision-making in the European
Union is also otherwise specified. On the one hand, the national parliament largely
loses autonomy of law and the obligations of the transposition of EU law to the na-
tional agenda are imposed on it. On the other hand, it acquires wider external com-
petence through participation in EU legislation. The significance of national
parliaments control functions relative to the Heads of State and Governments is
greater, in accordance with the principle of representative democracy. In order to ad-
just the position of national parliaments to the EU legislative framework in which
they operate, the Treaties confer the following rights on the national parliaments153:
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- receiving information and the EU dra legislative acts from the EU institu-
tions;

- ensuring compliance with the principle of subsidiarity154;
- participation, as part of the Area of Freedom, Security and Justice, in the eval-

uation mechanisms for the implementation of the Union policies in this area
and ge ing involved in the political monitoring of Europol and evaluation of
Eurojust’s activities;

- taking part in the revision procedures of the Treaties;
- receiving information on applications for accession to the Union;
- participation in inter-parliamentary cooperation between national parliaments

and the European Parliament.
The European Parliament and national Parliaments together determine the or-

ganization and promotion of effective and regular cooperation within the Union155.

8. The institutional framework of the European Union

1. Among the legal principles that shape the structure of the European Union,
there are rules governing the relations between the institutions. According to the
Treaties the EU has an institutional framework which aims to promote its values, ad-
vance its objectives, serve its interests, the interests of its citizens and those of Mem-
ber States, and ensuring the consistency, effectiveness and continuity of its policies
and actions156. The Treaties provide that each institution should act within the pow-
ers conferred on it by the Treaties, in accordance with the procedures, conditions and
objectives set out in them. Institutions loyally cooperate with each other157.

The institutional framework must be defined as a set of rules of the institutional
order. The basic ones are:

- institutional balance;
- institutional loyalty;
- institutional autonomy.
At the time of the historical pillar structure of the EU the principle of the single

institutional framework was of great importance. This is because it assumed that
the institutions of the European Union are common to all three pillars and to all ex-
isting European Communities. Institutions were responsible for both the objectives
and tasks of the EU in the framework of the Community Pillar I of supranational
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characteristics, and in the second and third pillar, which included intergovernmen-
tal cooperation.

Currently, the single institutional framework is relevant only in the context of the
functioning of the European Atomic Energy Community. While the Union with the
entry into force of the Lisbon Treaty replaced the European Community and became
its legal successor158, and received a single structure, the EAEC is still working along-
side the EU. Still, the European Union and the European Atomic Energy Commu-
nity have common institutions implementing the principle of the single institutional
framework.

2. To determine the list of entities covered by the institutional framework, it should
be noted that, in accordance with the Treaties, the European Union operates both
through its institutional bodies and organizational units. While making the basic ty-
pology of EU institutions, we can distinguish institutions in the strict sense, the
closed folder of which was designated in the TEU159, and institutions in the broad
sense, that is, all the other bodies and agencies acting on behalf of the European
Union. The institutional framework includes an exhaustive list of institutions iden-
tified in the Treaties, although their application to other entities is not impossible.
This argument is supported by, among others, giving the Committee of the Regions
the right to file a complaint for violation of the CJEU‘s prerogatives.

a) The principle of institutional balance

1. The division of powers between the EU institutions is not based on the classic
tripartite division of the executive, legislative and judicial power. In the structure of
the European Union the CJEU can be distinguished as a separate executing judicial
authority. Legislative and executive competences, however, are shared between in-
stitutions in accordance with the principle of institutional balance.

2. The principle of institutional balance results directly from the Treaties160 and
assumes that each institution shall act within the limits of the powers granted in ac-
cordance with the procedures and under the conditions and objectives set out in
them. Clarification of the rules was made by the Court of Justice. According to the
case-law the above principle is about the division of the competence of decision-mak-
ing, so that full balance in the division followed, and the institutions were able to
control and restrain each other. A system of power distribution between the EU in-
stitutions, assigning each institution specific role in institutional structures of the Eu-
ropean Union and in the implementation of the tasks entrusted to it is created in here.
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Each institution should use its powers with regard to the appropriate authority of
other institutions161. Adhering to the principle of institutional balance means that
each EU institution uses its powers respecting the powers of the other institutions. In
addition, compliance with the institutional balance requires each of its violation to be
sanctioned162. The Court of Justice of the European Union, whose task is to ensure
compliance with the law in the interpretation and application of the Treaty, must be
entitled to the protection of the institutional balance and, consequently, to monitor
compliance with the competence of individual institutions.

3. Institutional balance does not mean equality of institutions but a system of mu-
tual relations, mechanisms of mutual checks and brakes between the institutions that
represent different interests. The clearest example of this balancing representation of
different interests is the division of powers of the institutions participating in the or-
dinary legislative procedure, where for the purpose of an act being adopted, the
Council supports the European Parliament. Within the legislative procedure, the
Council, as an intergovernmental body, represents the interests of national govern-
ments and the European Parliament is a co-legislator having a democratic mandate
of the citizens of the EU. The legislative process is initiated by the Commission, which
aims to promote the general interest of the Union.

b) The principle of institutional loyalty

The principle of institutional loyalty is otherwise known as the principle of sin-
cere institutional co-operation. According to it, the EU institutions cooperate with
each other as actors sharing responsibility for achieving the objectives of the institu-
tional framework. The principle of institutional loyalty is to strengthen the principle
of institutional balance and now follows directly from the Treaties163.

The principle has been shaped by the Court of Justice, which stressed that the as-
sumptions of sincere cooperation (solidarity) also apply to the relationship between
the institutions themselves. The dialogue between the institutions is subject to the
same rules of cooperation that govern the relations between the Member States and
institutions164.

An example of the implementation of the principle of loyal co-operation of insti-
tutions can be found in the legislative process. In the ordinary legislative procedure,
in principle, three institutions work together: the European Commission, the Euro-
pean Parliament and the Council. The Commission has a legislative initiative, the
Council and the EP are co-legislators. For the procedure to lead to the adoption of the
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EU law institutions should affect the text of the act with respect for each other’s oth-
ers positions. Not reaching an agreement on the content of the act makes it fail. Loyal
co-operation is also carried out under the control functions, especially in approving
and monitoring the implementation of the budget, the reporting obligation, the im-
pact on staffing management positions and the personal composition of individual
institutions165.

c) The principle of institutional autonomy

1. In accordance with the principle of institutional autonomy each institution was
granted independence necessary to perform its tasks. In a narrow sense it defines
the relationship between institutions and the respect of theMember States for the in-
stitutions’ rights in the broad sense. In positive terms the principle of institutional
autonomy includes the right to shape the internal rules of procedures, to perform
creative functions through the impact on staffing of governing and supporting bod-
ies and the right to shape their own administrative apparatus. The negative dimen-
sion of the principle of institutional autonomy relates to the prohibition of
interference in the powers of the other institutions and the Member States166.

2. The principle of institutional autonomy must be distinguished from the prin-
ciple of the autonomy of European Union law and procedural autonomy, which
refers to the application of European Union law and the relationship of the legal sys-
tems of the Member States with EU law. The principle of the autonomy of European
Union law defines the relationship of the EU law, international law and domestic law
of the Member States. The principle of procedural autonomy results from the prin-
ciple of loyalty of the Member States (principle of solidarity) and is implemented at
the level of the proceedings before the national authorities implementing the Euro-
pean Union law167. It covers the whole of the investigation and enforcement of rights
in domestic law. The principle of procedural autonomy law does not specify the po-
sition of the European Union, nor the issue of its execution, it shapes the political po-
sition of the EU institutions.

Study questions

1. Discuss the Copenhagen criteria.
2. Define the concept of absorption capacity of the European Union.
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166 For example, institutions cannot independently determine its premises, as this power is granted to

the Member States. See 230/81 Luxembourg v. European Parliament.
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3. Indicate the stages of the accession procedure.
4. What are the sections of the accession treaty?
5. Discuss the procedure of a state withdrawal from the European Union.
6. What are the areas of the exclusive competences of the EU?
7. Give the definition of the principle of conferral.
8. What is the sharing of competences between the EU and the Member States?
9. Indicate objectives and tasks of the EU.
10. Divide the EU legal rules.
11. What are the structural rules?
12. What is the role of fundamental rights in the European Union?
13. What principles form the institutional framework of the European Union?
14. Discuss the democratic principles of the European Union.
15. Indicate the powers of the European Union.
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CHAPTER III

INSTITUTIONAL SYSTEM

§1. INTRODUCTION

1. In accordance with the provisions of the EU Treaty the EU has a single institu-
tional frameworkwhich ensures the consistency, effectiveness and continuity of po-
licies and actions to achieve its goals1. The institutional framework also contributes
to promoting the Union’s values and is intended to serve the interests of EU, its citi-
zens and Member States.

2. The provisions of the TEUmention the following EU institutions: the European
Parliament, the European Council, the Council, the Commission, the Court of Justice
of the European Union, the European Central Bank and the Court of Auditors. Each
institution acts within the limits of the power given to it by the treaties. Union insti-
tutions are supported by subsidiary bodies such as the Economic and Social Com-
mi�ee and the Commi�ee of the Regions. In addition, there is the European
Investment Bank and a number of commi�ees, agencies, offices and workgroups.

3. There are several rules derived from the provisions of the treaty that govern
inter-institutional relations. These are: the principle of institutional balance, the prin-
ciple of institutional autonomy, the principle of loyal cooperation between the insti-
tutions and the principle of openness.
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4. Institutional balance means that the legislative or the executive competence
can not be a�ributed to a single institution on the exclusive. Each institution per-
forms its assigned functions with due regard for the powers of the other institutions.
In addition, this rule prohibits the transmission of powers to other institutions. The
principle of institutional balance is a kind of guarantee to maintain the proper ba-
lance between individual institutions. It is used primarily in the legislative process,
as well as in the application of the European Union law process. The Court of Justice
of the European Union ensures observance of this principle.

5. The principle of institutional autonomymeans that treaties provide the auto-
nomy necessary to perform the functions of each institution. All institutions have the
right to determine their structure and operational rules. This law is implemented,
among others by: issuing its own rules of procedure, the impact on staffing manage-
ment bodies, establishment of subsidiary and advisory services. Moreover, to achieve
the principle of institutional autonomy, members of the institutions possess privile-
ges and immunities that provide them flexibility in performing given tasks. In respect
of the administrative autonomy each institution represents the EU2 inma�ers relating
to the functioning of this institution.

6. Among the institutional rules, the principle of loyal cooperation between insti-
tutions is also mentioned. It requires institutions to cooperate in good faith to im-
plement the provisions of the treaty. Institutions are obliged to cooperate in the
development of Community law and its implementation. All kinds of activities that
would hinder other institutions to carry out their tasks are prohibited.

7. In accordance with the provisions of the TFEU3 the institutions, bodies, offices
and agencies conduct with the greatest respect for the principle of openness.

8. The provisions of the treaty provide that the office of the institution is deter-
mined by common accord of the governments of the Member States4. The compro-
mise on the location of the seats of the institutions has been achieved at the beginning
of the 90’s. It has been wri�en down and included as a protocol to the Treaty of Am-
sterdam. The compromise was also included in the Lisbon Treaty as the Protocol No
6 with minor changes5. It provides the following locations for the headquarters of
the bodies:
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a) The European Parliament have its seat in Strasbourg where the 12 periods of
monthly plenary sessions, including the budget session, be held. The periods
of additional plenary sessions be held in Brussels. The c of the Eu-
ropean Parliament meet in Brussels. The General Secretariat of the European
Parliament and its departments remain in Luxembourg6.

b) The Council have its seat in Brussels. During the months of April, June and
October, the Council hold its meetings in Luxembourg.

c) The Commission have its seat in Brussels,. The departments listed in Artic-
les 7, 8 and 9 of the Decision of 8 April 1965 be established in Luxembourg.

d) The Court of Justice have its seat in Luxembourg.
e) The Court of Auditors have its seat in Luxembourg.
f) The Economic and Social Commi have its seat in Brussels.
g) The Com ee of the Regions have its seat in Brussels.
h) The European Investment Bank have its seat in Luxembourg.
i) The European Central Bank have its seat in Frankfurt.
j) The European Police Office (Europol) have its seat in The Hague.

At this point it is worth noting that there is an principle that provides
for the territory of any Member State to be the location of at least one agency func-
tioning in the structure of the European Union.

§2. THE EUROPEAN PARLIAMENT

1. General remarks
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6 It seems that financial considerations should speak for the seats of the institutions located in one city,
and have at least the seat of the institution in the same place, which, however, as seen in the example of
the European Parliament seems to be impossible, above all for political reasons.

      1. The European Parliament has been operating since the beginning of the Com-
munities. In 1951 The Treaty establishing the European Coal and Steel Community 
(ECSC) provided for the establishment of the Common Assembly as an advisory 
body. The Assembly consisted of 78 MPs elected from among the parliamentarians 
of the Member States. The founding treaties of 1957 also provided for the Parliamen-
tary Assembly of the EEC and Euratom. The Convention on certain institutions 
common to the European Communities, a ached to the Treaty of Rome, provided a 
combination of all three meetings in one and therefore since 1958 it began to 
function as European Parliamentary Assembly, which in 1962 adopted the name of 
the European Parliament. This name was introduced to the founding treaties in 1987 
by the provisions of the Single European Act.



3. The city of Strasbourg is the official seat of the European Parliament, where the
proceedings are held. Additional meetings, as well as commi ees, may also be held
in Brussels. The Secretary General has its seat in Luxembourg. Relevant and timely
information on the EP can be found on its official website7.

2. Composition

A. Distribution of seats

2. Considering formal and legal regulations of joining an additional number of
MPs during the term of office, it was decided that by the way of derogation from Ar-
ticle14 of the TEU, where “Members of Parliament are elected by direct universal suffrage
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7 Official Site of the EP can be found at: www.europarl.europa.eu
8 Cf. Article 14 of the TEU.
9 Distribution of seats per Member State was precisely defined in Article 190 of the EC Treaty.
10 Protocol amending the Protocol on the transitional provisions.
11 This figure results from the current 736 Members (elected in June 2009, when the TL has not yet

been adopted) and 18 additional members. It is higher than the number assumed in the TL (750+1) of three
MPs (754). The difference stems from the fact that, in accordance with the Treaty of Nice Germans chose
99 parliamentarians, and in accordance with the TL they are only entitled to 96. Nobody, however, during
the term of office (2009-2014) take the seats away from the three German parliamentarians.

Lisbon, provides that the number of members in the Parliament should not exceed 750, 
plus the President⁸. However, the basis of elections held in June 2009 were the provi-
sions of the Nice Treaty, according to which the number of seats was 736⁹. Due to the 

Parliament, the adoption of transitional measures concerning the composition of the 
EP by the end of the 2009-2014 term was provided, in the form of (for) extending the 

and the Additional Protocol was ratified and revised in 2010¹⁰, the total number of 
MEPs increased temporarily to 754¹¹. The Protocol has been ratified by the Member 

accession of Croatia to the EU, Parliament increased by 12 Members from the new 
Member State. To sum up, from the date of accession of Croatia to the end of the 2009-
-2014 term of office,  the total number of MEPs is 766. However, the European Parlia-
ment elections in 2014 will return to the principle described in the Lisbon Treaty so the 
number of Members of Parliament will not exceed 750, plus the President of the EP.

    2. From the beginnings of the European Parliament (EP) the process of gradually 
broadening its powers has been noticed. Between 1970 and 1975, the European Parlia-
ment received additional powers in the budgetary procedure. In 1976 it was decided 
to conduct direct and general elections to the European Parliament (the first direct 
elections were held in 1979). Due to the provisions of the SEA and the TEU Parlia-
ment strengthened its position to obtain additional legislative and control powers.



for a five-year term...”, indicated Member States designate the person who will
occupy additional seat12, provided that they have been chosen by:

a) selection by direct universal suffrage organized for this purpose in the Mem-
ber State in accordance with the rules applicable to EP election;

b) reference to the results of EP elections held on 4-7 June 2009;
c) designation by the national parliament of the Member State from among its

members the required number of members.

3. According to the EU Treaty, the minimum number to be selected in the Member
State is 6 members. However, none of the Member States can be allocated to more
than 96 seats. Distribution of seats among the Member States be made on the prin-
ciple of “degressive proportionality“13. Decision determining the composition of the
EP, the European Council adopt unanimously. It does so at the initiative of the Euro-
pean Parliament and a er receiving its permission. As mentioned above, the Proto-
col provides that “in due time before the European Parliament elections in 2014”, the
European Council adopt a decision determining the composition of the European
Parliament, in accordance with Paragraph 2 of Article 14 TEU.
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12 In the absence of appropriate legislation in Poland, the Law of 4 March 2010 on the basis of filling
in the term of 2009-2014 an additional mandate of a Member of the European Parliament was adopted (Jo-
urnal of Laws of 2010, No. 56, item. 337). On its basis the National Electoral Commission said in a notice
of 7 December 2011 an information about filling an additional mandate of the Member of the European Par-
liament (Journal of Laws of 2011, No. 273, item. 1617).

13 The principle of degressive proportionality means that the ratio of the population of each Member State
to the number of seats must vary according to their population, so that each MP of the most populous Member State
represented more citizens than an MP from the Member State with fewer people, and vice versa, but also that no less
populous Member State had more seats than the more populous one. This is part of paragraph 6 of the report by
Alain Lamassoure and Adrian Severin (A6-0351/2007), adopted in 2007 by the European Parliament (Texts
adopted, P6 TA (2007) 0429).

Member States Number of MPs Member States Number of MPs
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rance ulgaria

United ingdom enmark

taly Slovakia

Spain inland

Poland 51 reland

omania

etherlands

     Distribution of seats in the European Parliament (term began in 2009 a er the elections 
carried out in accordance with the principles of the Treaty of Nice) modified by the Treaty of 
Lisbon and a er accesion of Croatia in 2013:

Croatia

ithuania



B. Members of the European Parliament
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Distribution of seats in the European Parliament (term of office 2014-2019)¹⁴:

       See the European Council decision of 28 June 2013 establishing the composition of the European 
Parliament.

1. MEPs are elected by direct universal suffrage in a free and secret ballot. Their term 
of office is five years, which may be renewed. The provisions of the Treaty provide
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that the European Parliament shall be composed of representatives of the Union's citi-



zens15. It follows that MEPs represent not only Member States or national parlia-
ments, but all citizens of the Union (European character of the mandate).

2. Member’s mandate ends at the end of the term, resignation or his death. The Eu-
ropean Parliament verify the validity of the mandate. The mandate is free - parlia-
mentarian is not affiliated by any instructions or guidance from their country.
Members represent the interests of their constituents.

3. According to the incompatibilitas principle, during the term MPs cannot connect
their deputed function with any other EU Member’s institutional function. They can-
not also be members of the national government and since 2004 connect the mandate
of MEP with the mandate of the national parliament.

5. Since 2009 elections, the European Parliament has changed the rules of remu-
neration of members. According to the decision of Parliament16, MPs are paid from
the EU budget on amount of 38.5% of the basic salary of a judge serving on the Eu-
ropean Court of Justice17. The salary, which the MPs had received earlier, depended on
the salary received by MPs in their home country. MEPs are entitled to tax free diet,
lump sums to keep offices, reimbursement for travel expenses and overheads. Ac-
cording to its charter, Members (shall) be entitled to an old-age pension from the age of
63 on amount equal to3.5% of salary for eachfull year of themandate, but not morethan 70%
of the salary. Pensions (shall) be paid from the EP budget, and the right to a pension
exists independently of any other pension.
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15 Cf. Article 14 paragraph 2 of the TEU.
16 The European Parliament Decision No. 2005/684/EC, Euratom of 28 September 2005 on adopting

the Statute for Members of the European Parliament. The Statute entered into force on the first day of the
term of the EP began in 2009. The decision provides that Members who were already members of Parlia-
ment before the entry into force of this Act, and were re-elected, can with reference to the salary, transitional
allowance and pensions for the whole duration of Deputies activity stay with the national system. Then
the payment will be made from the Member State budget.

17 In 2011, the monthly salary of an MP before tax was 7 956.87 EUR, net of tax and national insurance
from accidents was 6 200.72 EUR.

    4. Representatives benefit from privileges and immunities in accordance with the 
Protocol on the Privileges and Immunities. Parliamentary privileges refer to a free 
movement within the European Union. MP cannot be stopped, searched or held 
civilly or criminally liable for the views expressed and presented as part of their 
function. In their home country MEP has the same status as members of the national 
parliament. During Parliament sessions MPs use the immunities accorded to mem-
bers of the parliament in their country, but on the territory of another Member State, 
MPs have the immunity from any measure or detention and from legal proceedings.
Representatives will not be able to benefit from immunity when they are caught in the 



C. Elections

1. According to the TEU decision representatives to the European Parliament are
elected by direct universal suffrage in a free and secret ballot19. The first such elec-
tions to the European Parliament were held in 197920.

2. The Treaty on European Union imposes on the European Parliament to draw up
a legislation to carry out direct universal suffrage in accordance with a uniform
procedure in all Member States or in accordance with principles common to all
Member States. However, no such legislation has been prepared so far. Therefore, in
each Member State elections to the European Parliament take place in accordance
with the election procedures established by the individual states. In Poland, the EP
elections are carried out under the provisions of the Election Code21. Under the Act

3. General provisions relating to EP elections can be found in the Act of 20 Sep-
tember 1976 mentioned above, which was amended several times. These provisions
are complemented by Directive 93/109/EC on the right of EU citizens to vote and
stand as a candidate in elections to the European Parliament22. The detailed arran-
gements for the election be determined by the legislative of each country. However,
the European Council designates four consecutive days (from Thursday to Sunday),
when the elections are to be held in each of the Member States.

4. Every EU citizen has the active and passive right to vote and can use it, regar-
dless of the country of residence. However, no one may vote more than once in an EP
election or stand as a candidate in two countries in the same election. EU citizens
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18Article 14 o he TEU.
19Elections in 1979 were held on the basis of Universal Suffrage Act of 1976
20 The Act of 5 January 2011 - Election Code (Journal of Laws of 2011, No. 21, item 112, as amended),

which replaced the previously applicable law of 23 January 2004 – Election to the European Parliament. Elec-
tion Code introduced new electoral law institutions, such as: institutions of two days of voting, proxy vo-
ting, absentee voting, and bans during the election campaign of large posters and slogans and election
paid ads for radio and television. Among other things, in view of those provisions the Act was challenged
before the Constitutional Court. In its judgment the Court took as its starting point the view that the Eu-
ropean elections is not governed by the provisions of the Constitution (case C 15/04, K 18/04). The Euro-
pean Parliament is not an authority exercising power in the Republic of Poland, but a body of the European
Union. For these reasons, the Court held that the contested provisions of the Election Code, in so far as it
relates to elections to the European Parliament, are not inconsistent with the Constitution (see judgment
of the Constitutional Tribunal of 20 July 2011, Ref. Act K 9/11, Journal of Laws of 2011, No. 149, item 889).

21 Council Directive 93/109/EC of 6 December 1993 laying down detailed arrangements for the exer-
cise of the right to vote and stand as candidates in elections to the European Parliament for citizens of the
Union residing in a Member State of which they are not nationals.

concerning the election of the members of the European Parliament by direct 
universal suffrage elections are organized by direct universal suffrage in accordance 
with the principle of equality and proportionality in all Member States.



over the age of 18 have the right to vote22. However, the age limit to stand as a can-
didate depends on national traditions and ranges between 18-25 years. Each Member
State may impose electoral threshold, but not more than 5%.

3. Bodies

A. Governing bodies

1. In quite a complex internal structure of the European Parliament, EP President
and Bureau of the EP are responsible for the organization and representation of Par-
liament.

2. President of the European Parliament is elected by a secret ballot. The appli-
cation are d by a political group or at least 40 Members. The selection is
made at the first meeting for a period of 2.5 years which he/she may be re-elec-
ted. The President directs the work of Parliament, conducts meetings, manages vo-
ting and upholds the regulations. He/she is an institutional representative in the
Parliament’s external relations and in relations with the other institutions of the Eu-
ropean Union. The President is supported by the Vice-Presidents in the performance
of his/her duties. It is worth noting that from 14 July 2009 to 17 January 2012 the Pre-
sident of the European Parliament was Jerzy Buzek. He was replaced by a German
Social Democrat Martin Schulz.

3. Vice-Presidents of the EP are announced and elected in the same way as the
President of the EP. Their term of office is also 2.5 years. The number of Vice-Presi-
dents is set by the EP (there are 14 Vice-Presidents currently). When choosing, a fair
representation of Member States and their political views should be ensured. The
task of the Vice-Presidents is to assist and represent duties of President of the EP. The
President and Vice-Presidents form the Bureau of the European Parliament.
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      4. Bureau of the European Parliament is the managing body of the EP. It is respon-
sible for regulating all administrative, personnel and organization issues. The power 
of the Bureau is to appoint the Secretary-General of the Council of the European 
Union. In addition to the EP President and the fourteen Vice-Presidents, the Bureau 
consists of five Quaestors²³ in an advisory capacity. During the Bureau sessions, in the 
event of a tie the President has the casting vote. Meetings are generally held twice a 
month. In addition to the President and the Bureau, the Conference of Presidents is 
the body which supports the work of the European Parliament.



5. The Conference of Presidents consists of: the President of the EU and the Cha-
irs of the political groups. In its work, without voting rights, also participates the Non-
a�ached Members representative. The Conference of Presidents takes decisions by
consensus or vote, but their votes are weighted by the number of members of each po-
litical group. The Conference of Presidents is the body responsible for planning the
legislative competence of the Parliament and determining the competence of com-
mi�ees and delegations. It also maintains contacts with other EU institutions, natio-
nal parliaments and third countries.

The Conference of Presidents is responsible for organizing structured consulta-
tion with European civil society on major topics. This may include holding public
debates, open to participation by interested citizens, on subjects of general European
interest.

6. In addition, in the EP the Conference of Commi�ee Chairs functions, which
is the body that provides effective cooperation between the various parliamentary
commi�ees. The Conference of Commi�ee Chairs consists of the Chairs of all stan-
ding or special commi�ees. The Conference of Delegation Chairs has a similar struc-
ture, and consists of the Chairs of all standing interparliamentary delegations.

B. Commi�ees and Delegations

1. Among the functional bodies commi�ees and delegations can be distinguished.
Parliamentary commi�ees are divided into: standing commi�ees, special commi�ees
(temporary) and commi�ees of inquiry.

2. On a proposal from the Conference of Presidents, Parliament sets up standing
commi�ees Their members are elected during the first part-session following the re-
election of Parliament and again two and a half years therea	er. Standing commi�ees
are divided according to the different fields of EU law (Commi�ee on Foreign Affa-
irs, Commi�ee on Employment and Social Affairs, Commi�ee on Budgets, Com-
mi�ee onAgriculture and Rural Development, etc.). Currently there are 20 standing
commi�ees. Each commi�ee elects a chairperson and a maximum of three vice-pre-
sidents. Parliamentary commi�ees meet once or twice a month. The commi�ee is pre-
paring the EP’s plenary sessions, including the development of expertise on dra	
laws.

3. On a proposal from the Conference of Presidents, Parliament may at any time
set up specialcommi�ees, with powers, composition and term of office efined at the
same time as the decision to set them up is taken. Their term of office may not exceed
12 months, except where Parliament extends that term on its expiry. Among the spe-
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cial commi�ees (temporary), which ended its activities are: Temporary Commi�ee on
the alleged use of European countries by the CIA for the transport and illegal deten-
tion of prisoners (TIDP), Temporary Commi�ee on Foot and Mouth Disease (FIAP),
Temporary commi�ee on human genetics and other new technologies of modernme-
dicine (GENE).

4. Parliament may, at the request of one quarter of its Members, set up a commi�ee
of inquiry to investigate alleged contraventions of Union law or alleged maladmi-
nistration in the application of Union law which would appear to be the act of an in-
stitution or body of the European Union, of a public administrative body of aMember
State, or of persons empowered by Union law to implement that law. A commi�ee of
inquiry (shall) conclude its work by submi�ing a report within not more than12
months. Parliament may decide to extend this period by three months twice. A	er
completion of its work a commi�ee of inquiry submits to Parliament a report on the
results of its work. At the request of the commi�ee of inquiry Parliament holds a de-
bate on the report at the part session following its submission. The report is publis-
hed.

The European Parliament uses its powers of investigation quite carefully. Since
1995, only three commi�ees of inquiry were appointed: TRANSIT – of Inquiry into
the Community Transit Regime, ESB1 – of inquiry into BSE (bovine spongiform en-
cephalopathy) and EQUI – of Inquiry into the Crisis of the Equitable Life Assurance
Society.

5. On a proposal from the Conference of Presidents, Parliament sets up standing
interparliamentary delegations and decides on their nature and the number of their
members in the light of their duties. Delegations contribute to representingthe EU
abroad and to promoting the values on which the Union is founded in third count-
ries. Interparliamentary meetings are held twice a year (once in the workplace of EP
and once in the third country designated by the partner).

Currently there are more than 40 delegations at various levels of cooperation: joint
parliamentary commi�ees (including the Delegation to the European Union - Croa-
tia Joint Parliamentary Commi�ee, Delegation to the EU - Turkey Joint Parliamen-
tary Commi�ee, Delegation to the EU - Mexico Joint Parliamentary Commi�ee),
parliamentary cooperation commi�ees (Delegation to the EU - Kazakhstan, EU -
Kyrgyzstan and EU - Uzbekistan Parliamentary Cooperation Commi�ees, and for
the relations with Tajikistan, Turkmenistan and Mongolia), delegations to multila-
teral parliamentary assemblies (including Delegation to theAfrican, Caribbean and
Pacific-European Union Joint ParliamentaryAssembly, Delegation to the Parliamen-
taryAssembly of the Union for theMediterranean, Delegation to the Euro-LatinAme-
rican Parliamentary Assembly) and other interparliamentary delegations.
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C. Political groups

1. Members do not sit in the European Parliament by country of origin, but by be-
longing to one of the pan-European fractions (groups) of politics. According to the
Rules of Procedures of the EP, Members may form themselves into groups according
to their political affinities24. A political group comprises Members elected in at least
one-quarter of the Member States. The minimum number of Members required to
form a political group is 25. A Member may not belong to more than one political
group. There is no obligation to belong to a political group.

2. Political groups have their own secretariats, which are included in the organi-
zational structure of the General Secretariat. They have administrative facilities and
use the money set aside for them in the budget of the European Parliament.

4. Duties

Due to the complexity of the functions of the European Parliament its powers can
be divided into several groups. These are:

- legislative powers,
- deliberative powers,
- supervisory powers,
- externalpowers.

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

116

24 Cf. Article 30 o he EP. The current version o he regulations is available on the official website of
the EP: www.europarl.europa.eu

A

roup of the European's eople arty (Christian emocrats) E

roup of the rogressive Alliance of Socialists and emocrats in the
European arliament

S

roup of the Alliance of iberals and emocrats for Europe A E

roup of the reens European ree Alliance E A

European Conservatives and eformists roup EC

Confederal roup of the European United eft ordic reen eft EU

Europe of reedom and emocracy roup in the European arliament E

on- nscrits

T :

the accession of Croatia):



A. Legislative powers

1. The European Parliament, in contrast to the national parliament does not have
independent powers entitling to legislate or even to take the legislative initiative. In
enacting the law of the European Union, Parliament cooperates with other institu-
tions.

2. In accordance with the provisions of the TFEU25, the EP has an indirect initia-
tive right. Parliament, acting by a majority of its component members, may request
the Commission to submit any appropriate proposal onma�ers onwhich it considers
that a Union activity is required for implementing the Treaties.

3. Special legislative competence of Parliament is involved in adopting the bud-
get. Parliament, the Council and the Commission are institutions responsible for de-
veloping the budget within the scope of their powers and according to the financial
provisions26.

4. In addition to legislative competence of the EP also has the right to issue own
instruments such as resolutions, declarations, opinions and recommendations. These
acts are not binding, but they can influence the actions taken by other EU bodies.

B. Deliberative powers

1. EP supervisory functions are mainly used in reference to the European Com-
mission. They are manifested by: firstly - general authority to examine the annual re-
ports prepared by the Commission27. Secondly - Parliament may pass a motion of
censure against the Commission28. Thirdly - Parliament has the right to address ques-
tions to the members of the EC.MPs benefit from the ability to control quite o	en, be-
cause every year it is a few thousand questions. Questions can be submi�ed in
writing. It is also possible to ask them during the debate. Commission - according to
the TFEU29 - has a duty to respond to the questions. Fourth - Parliament may grant
or refuse to grant EC budget discharge30. Refusal to grant is not associated with de-
privation of the European Commission, but may cause the adoption of a motion of
censure against it. Fi	h - Parliament controls the Commission, including active par-
ticipation in the selection procedure of the Commission. The duties of EP include
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Treaty on the Functioning of the European Union).
27 Cf. Article 233 of the TFEU.
28 In accordance withArticle 234 of the TFEU.
29 Article 230 of the TFEU.
30 Article 319 of the TFEU.



questioning the candidates proposed to the commissioners before the final decision
to approve the proposed composition. Parliament may therefore actually block the
nomination of the EC, if they do not accept the submi applications31.

2. Parliament exercises its supervisory functions also by ensuring the work of the
Council. MPs have the right to submit questions to the Council. However, the chair-
man of the Council or the Secretary-General participates in the EP’s plenary sessions
and important debates. Council, in accordance with the provisions of TFEU32, can be
heard by the EP, on the action taken by it. Starting the presidency, the Chairman of the
European Union presents his/her program and debates with MEPs on plenary ses-
sion. At the end of six months of the Presidency, the Chairman presents the final re-
port to the European Parliament.

3. European Parliament supervisory function is also evident in the relations with
the European Council. On the basis of the EU Treaty33, the European Council is re-
quired to report to Parliament each meeting and to submit an annual report
on the progress made by the EU. The ECB34 and the European Ombudsman35 are also
required to submit similar reports to Parliament.

Each European Council Summit starts with the statement of the President of the
EP, who presents the key positions to the different issues being discussed by the
Heads of State and Government. er each summit, the European Council President
takes part in a debate with MEPs and presents them a report on the outcome of de-
liberations36. It seems, however, that the requirement to report is only an informative
function, i.e. EP has the ability to get acquainted with the most important findings of
the Summit of Heads of State and Government. Parliament does not have any means
to control or discipline the European Council. This is due to the specific nature and
composition of the institution. This indirectly confirms the EU Treaty, which states
that the Heads of State or Government are democratically accountable either to their

4. Parliament can exercise its supervisory functions also by examining petitions
from the EU citizens. In accordance with the provisions of the TFEU37, citizens of the
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31 See the casus of Rocco who, as a candidate designated by the Italian Government for the
position of the Commissioner for Justice, because of his conservative opinions on homosexuality, was not
been approved by the European Parliament. The representatives of the faction of the Socialists and the
Greens stated that such views prevented taking up activities in the area of civil rights, which are among
the responsibilities of the Commissioner for Justice.

32 Article 230 of the TFEU.
33 Article 15 of the TEU.
34 Cf. Article 284 paragraph 3 of the TFEU.
35 Cf. Article 228 paragraph 1 of the TFEU.
36 Cf. Article 10 of the TEU.
37 Article 227 of the TFEU.

national Parliaments, or to their citizens, but not to the European Parliament.



Union and any natural or legal person residing or having its registered office in
aMember State have the right to address a petition to the European Parliament in the
individual and collective issues that directly affect them.

5. Parliament has the possibility of appointing commi�ees of inquiry. On the basis
of the TFEU38, 1/4 members of Parliament may request the establishment of a com-
mi�ee of inquiry to investigate fraud or maladministration in the implementation of
EU law.

6. Parliament has the right to institute proceedings before the Court of Justice to
annul the act of EU law39. The European Parliament also has the right to submit
a complaint on another institution to the Court of Justice for a failure to act40.

7. The Ombudsman is appointed by Parliament a	er each election for the duration
of the term of office, i.e. 5 years41. He or she may be re-elected and must be comple-
tely independent in the performance of his/her duties, in the interest of the Union
and its citizens. The Ombudsman may not seek or take instructions from anybody.
The Ombudsman may be dismissed by the Court of Justice at the request of the Par-
liament (one-tenth of its Members) if he/she no longer fulfills the conditions required
for the performance of his/her duties or is guilty of serious misconduct. The Ombud-
sman deals with cases of maladministration by Community Institutions and bodies
(with the exception of the judicial functions of the Court of Justice of the European
Union).

C. Supervisory power

1. The European Parliament has an impact on the se�ing up and staffing of other
EU institutions and bodies, i.e. approving candidates for the President of the Euro-
pean Commission and the individual Commissioners. This influence is also expres-
sed by the right of the Parliament to adopt a motion of censure against the
Commission.

2. In addition, the European Council consults the European Parliament on the
election of members of the Court of Auditors42. If the opinion adopted by Parlia-
ment is negative, the President requests the Council to withdraw its nomination and
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submit a new one to Parliament. The same procedure applies for nominations for
Vice-President and Executive Board Members of the European Central Bank43.

3. The supervisory powers of the European Parliament include the right to choose
the European Ombudsman in accordance with the procedure specified in the TFEU
and in the rules of EP .

4. The European Parliament also has an impact on the composition of the panel
which is set up to give an opinion on candidates’suitability to perform the duties of
Judge andAdvocate-General of the Court of Justice and the General Court. The panel
comprises seven persons chosen from among former members of the Court of Justice
and the General Court, members of national supreme courts and lawyers of recog-
nized competence, one of whom is proposed by the European Parliament.44.

D. External powers

1. In the area of external relations, EP expresses opinions, that can be mandatory
or optional. Optional opinions are mostly relevant to the conclusion of certain inter-
national agreements45, while mandatory opinions are on issues such as the conclusion
of association agreements, se�ing specific institutional framework, contracts relevant
to the budget and accession of new countries to the European Union46.

2. In 1989 the Conference of Community and European Affairs Commi�ees of
Parliaments of the European Union (COSAC)47 was founded. The conference was in-
tended for establishing a more personal contacts between Members of National Par-
liaments and MEPs. The term ‘Parliaments of the European Union’ refers to the
national Parliaments of the Member States of the European Union (hereina	er refer-
red to as ‘national Parliaments’) and the European Parliament. The conference is one
of the forms of cooperation between Parliament and the national parliaments48. The
Treaty of Lisbon empowers COSAC to submit any contribution it deems appropriate
for the a�ention of the European Parliament, the Council and the Commission and
to promote the exchange of information and best practice between national Parlia-
ments and the European Parliament, including their special commi�ees. It may also
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48 Cf. Articles 9-10 of Protocol No 1 on the role of National Parliaments in the European Union.



organize interparliamentary conferences on specific topics, in particular to debate
ma�ers of common foreign and security policy, including common security and de-
fense policy.

Each national Parliament can be represented by amaximum of six Members of its
Commi�ee(s) for UnionAffairs. The European Parliament is represented by sixMem-
bers. Three members of the Parliaments of each candidate country are invited as ob-
servers to plenary and extraordinary COSAC meetings. The Presidency invites
observers from the General Secretariat of the Council and the Commission, and it
may invite observers from the embassies of the Member States of the European
Union, and from other national Parliaments, as well as specialists and special guests.

5. The modus operandi

1. The provisions of the TFEU provide that Parliament establishes its own mode
of operation in accordance with its rules of procedure49. Parliament works in session
mode. Ordinary session lasts one year, and within it are held plenary sessions and
commi�ee meetings. Parliament meets for monthly meetings with the exception of
August. At the request of the majority of Members, the Council or the Commission,
extraordinary session may be convened.

2. Plenary sessions as well as commi�ee meetings are open. Members speak du-
ring the session in one of the official languages, MPs speeches are simultaneously
translated into all official languages. The General Secretariat, headed by the Secretary-
General appointed by the Bureau ensures the coordination of legislative work and or-
ganizes plenary sessions. It also provides technical and substantive support to the
authorities of Parliament and MPs.

3. The Commi�ee takes all its decisions by a majority of the votes50. Treaty intro-
duces an absolute majority vote of all members of the EP (it is required to reject or
amend the Council’s dra	)51 or double qualified majority (for example, to require
a motion of censure against the Commission)52. The right to vote is a personal right,
so members vote individually and personally.

4. Rules of Procedure provides53 that a quorum exists when one third of the com-
ponent Members of Parliament are present in the Chamber. All votes are valid wha-
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tever the number of voters unless the President, on a request made before voting by
at least 40 Members, establishes at the time of voting that the quorum is not present.
If the voting shows that the quorum is not present, it will be placed on the agenda for
the next si�ing. As a general rule Parliament votes by show of hands but there are
other possible ways of voting (electronic voting, roll call, secret ballot).

§3. THE EUROPEAN COUNCIL

1. General remarks

1. The first informal meeting of leaders of Member States took place in 1961. So-
called “summit conference” was convened to resolve the significant concerns that
were important for the functioning of the Communities. In addition, the meeting of
the Heads of Government, Heads of State and Ministers of Foreign Affairs of the
Member States resulted from the need to establish a common foreign policy and to
develop tasks on the international stage. Summit Conferences also served to solve
crises and conflicts, and to debate on the development of the Communities.

2. In 1974, at a conference in Paris it was proposed that meetings are held regularly,
three times a year. The legal basis of the European Council was established only in
1986 by the Single EuropeanAct. The provisions of the SEAdefined the composition
of the European Council, and indicated the frequency of meetings, but without spe-
cifying the legal nature of the institution54. Similar provisions are contained in the
Treaty on European Union. On 1 December 2009 under the Treaty of Lisbon, the Eu-
ropean Council was granted formal status of one of the seven institutions of the Eu-
ropean Union. The reforms of the Lisbon Treaty are also an extension of the
competence of the European Council and the introduction of permanent President of
the European Council, role held so far by the head of the country holding the Presi-
dency.

3. The European Council does not have its headquarters. In the, the European
Council meeting were usually held in a Member State, which currently hold the Pre-
sidency of the Council. However, in accordance with the Declaration No 22 to the
Treaty of Nice, in a situation when the EU expands to over 18 states, all Council mee-
tings will be held in Brussels. Under the provisions of the EU Treaty55, the European
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Council meets at least twice every six months, and - if necessary - at extraordinary
meetings. Nowadays there is also the European Council website where you can find
current information about its organization and activities56.

2. Composition and organization

1. The European Council , in accordance with the provisions of the EU Treaty, con-
sists of the Heads of State or Government of theMember States, together with its Pre-
sident and the President of the Commission. The phrase “the Heads of State or
Government” recognizes the differences in the political and legal systems of the
Member States57. If the agenda so requires, the members of the European Council
may decide each to be assisted by a minister and, in the case of the President of the
Commission - a member of the European Commission. The High Representative of
the Union for Foreign Affairs and Security Policy takes part in its work.

2. The Council is not an elective institution neither a special mode of its establis-
hment is expected58. This is due to the special character of the composition of the Co-
uncil. Personal changes in the Council stem directly from changes in the positions of
Heads of State, Government and Ministers of ForeignAffairs in each of the Member
States. In addition, the Treaty on European Union advises that the Heads of State or
Government meet national Parliaments, or to their citizens.

3. President of the European Council is elected by the European Council by aqua-
lified majority for a period of two and a half years59. The same procedure is used to
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tion of the Republic of Poland, led to a conflict of competence in Poland between the Prime Minister and
the President to the extent of the right to represent the Republic of Poland in the meetings of the European
Council. Cf. the decision of the Constitutional Tribunal of the Republic of Poland of 20 May 2009 (file re-
ference number Kpt 2/08, M.P. No 32, item 478). The Constitutional Tribunal stated that the President of
the Republic of Poland, the Cabinet, and the PrimeMinister in the performance of their constitutional du-
ties and competences are guided by the principle of co-operation of the authorities. The President in the
capacity of the supreme representative of the Republic of Poland may decide to participate in a particular
meeting of the European Council, if he deems it appropriate and purposeful. However, the position of the
Republic of Poland for the meeting of the European Council is determined by the Cabinet. The Prime Mi-
nister represents the Republic of Poland in the meeting of the European Council and presents the position
that was previously determined. However, the co-operation of the President with the Prime Minister and
the competent minister allows for the President of the Republic to address – as far as the ma�ers arising
from performance of the President’s competences set out in the Constitution are concerned - the position
of the Republic of Poland determined by the Cabinet.

58 Cf. Article 10 of the TEU.
59 Before the TL (the Treaty of Lisbon) came into force, the head of state or the head of the government

of a Member State, which had chaired the Council of the European Union (served as the Presidency), had
been the President of the European Council.



render his or her mandate. In the selection of the President of the European Council,
the need to respect the geographical and demographic diversity of the Union and its
Member States should be considered in an appropriate way60. The mandate of the
President can be renewable once. The President chairs the European Council and car-
ries out its work. In cooperation with the President of the European Commission and
on the basis of the work of the General Affairs Council, he/she ensures the prepara-
tion and continuity of the work. The President also supports cohesion and consensus
in the Council as far as presenting the report on each meeting of the Council. The
provisions of the Treaties confer on the President of the European Council to repre-
sent the Union on issues concerning the CFSP61. President is obliged to summarize the
results of the meeting. The first permanent President of the European Council is the
Belgian Prime Minister,Herman Van Rompuy, elected on 1 December 200962.

4. In a situation where the President of the European Council can not hold the
function due to an illness, deprivation of the mandate or in the case of his/her death,
until the election of a successor, he or she is replaced by a member of the European
Council representing the Member State which currently holds the presidency of the
Council.

5. As already mentioned, the European Council meets twice every six months.
The meetings are convened by the President of the European Council. The procee-
dings are prepared by the GeneralAffairs Council, which ensures their continuity. In
addition, to prepare for the meeting, the President establishes close cooperation and
coordination with the Council Presidency and the European Commission President.
The European Council operates under the rules of procedure adopted by the Euro-
pean Council on 1 December 200963. The European Council is assisted by the Gene-
ral Secretariat of the Council.
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sentative of the Union for ForeignAffairs and Security Policy. See the Declaration regarding theArticle 15,
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61 Cf. the Article 15, Paragraph 6 of the TEU (the Treaty on European Union). The EU external repre-
sentation is provided by the President of the European Council, at his level andwithin his competence. Fur-
thermore, this right has to be exercised without prejudice to the powers of the High Representative of the
Union for ForeignAffairs and Security Policy.

62 On 1st of March 2012, Herman Van Rompuy was elected for the second two-and-a-half year term of
office. The term of office will commence on 1st of June 2012 and will lapse on 30th of November 2014. Her-
man Van Rompuy will concurrently serve as the first chairman of the Eurozone summits.

63 Cf. the European Council Decision No 2009/882/EU of 1 December 2009 on adopting the Rules of Pro-
cedure. Before the Treaty of Lisbon came into force, the European Council had not have its rules of pro-
cedure. The resolution adopted in 1977 at the summit in London and the Rules of Procedure of the EU
Council had governed the procedures.



6. The European Council meets for up to two days. The meetings are not public.
At the beginning of the meeting, a member of the European Council representing the
Member State that holds the Presidency of the Council submits a report on the work
of the European Council. The President of the EPmay be invited to the meeting of the
European Council. The European Council takes decisions by consensus, unless the
treaty provides otherwise64. As a ma�er of procedure, the European Council decides
by a simple majority. However, in the case of voting under the qualified majority in
the EP, the provisions regarding voting in the Council are observed. A quorum is
constituted by two thirds of members of the European Union (when it is calculated
it does not include the President and the President of the European Commission).
During the vote, each member of the European Council may also act on behalf of not
more than one other member. If the decisions of the Council are taken by vote, its
President and the President of the European Commission do not take part in it65. Re-
gulations also provide the possibility of wri�en ballot, with a prior consent of all the
members of the European Council. A protocol is drawn up at eachmeeting. Members
of the European Council may also decide to go public with the decisions taken at the
meeting and the results of the votes on the various points of the meeting. The Euro-
pean Council is also obliged to submit a report of the proceedings to the European
Parliament.

3. Competences

1. The general outline of the competence of the European Council is included in
the EU Treaty, which states that the Council provides the Union with necessary im-
petus for its development and defines the general political directions and priorities66.
It follows that the Council’s tasks are mainly political. In this area, the Council has the
function of accelerating and deepening the integration of the Member States. The
Treaty on European Union also reserves that the Council does not exercise legislative
functions.

2. The powers of the Council mentioned in the rules of the Treaty include:
a) formulation of the dra	 of the broad guidelines of the economic policies of the

Member States and of the Union on a recommendation from the Commis-
sion67;
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b) consideration of the employment situation in the Union and adoption of the
conclusions thereon, on the basis of a joint annual report by the Council and
the Commission68;

c) adoption of the annual accounts of the European Central Bank on the activi-
ties of the ESCB and on the monetary policy of the previous year and the cur-
rent69;

d) finding of a violation by a Member State of the values referred to in Article 2
TEU70;

e) adoption of a decision determining the composition of the EP71;
f) participation in the creation and appointment of the European Commission72;
g) appointment of the High Representative of the Union for ForeignAffairs and

Security Policy73;
h) defining strategic objectives and interests of the EU74;
i) defining the general guidelines of the Common Foreign and Security Policy,

including ma�ers affecting the political and defense issues75;
j) deciding on the adoption of a common defense policy76;
k) developing eligibility criteria that are taken into account by the Council when

making decisions regarding the expansion of the European Union77;
l) convening of the Convention, which aim would be the amendment of trea-

ties78;
m) participating in the procedure of separating a Member State of the EU79.

§4. COUNCIL OF THE EUROPEAN UNION

1. General remarks

1. Each of the three founding treaties provide for the functioning of the institu-
tional system of the Council.As a part of the ECSC, the Special Council ofMinisters
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68 Cf. Article 148 paragraph 1 of the TFEU.
69 Cf. Article 284 paragraph 3 of the TFEU.
70 Cf. Article 7 of the TEU.
71 Cf. Article 14 paragraph 2 of the TEU.
72 Cf. Article 17 of the TEU.
73 Cf. Article 18 of the TEU.
74 Cf. Article 22 of the TEU.
75 Cf. Article 26 paragraph 1 of the TEU.
76 Cf. Article 42 of the TEU.
77 Cf. Article 49 of the TEU.
78 Cf. Article 48 of the TEU.
79 Cf. Article 50 of the TEU.



functioned. It included one representative of eachMember State, who was a member
of the government in his/her country. The task of the Special Council was to coordi-
nate activities of the High Authority and Governments of the Member States in the
areas mentioned in the Treaty.

2. Under the treaties of 1957, two new Councils were founded (EEC and EAEC)
on the model of the Special Council. Merger Treaty signed in 1965, replaced all three
Councils with one Council operating under the three Communities. In subsequent
treaties provisions concerning the composition of the Council were clarified and una-
nimous decision in the Council was replaced, in many cases, by a qualified majority
voting. In 1993, the Council under its own decision was renamed the Council of the
European Union. This is the common name since the Treaty provisions use the term
“Council”.

3. The Council has its seat in Brussels. InApril, June andOctober Council meetings
are held in Luxembourg. In exceptional cases the Council or COREPERmay decide
to change the place of meeting80. The decision must be unanimous. Relevant infor-
mation on the Council of the EU can be found on its official website81.

2. Composition and organization

1. The provisions of the EU Treaty provide that the Council is composed of re-
presentatives of all Member States at ministerial level, authorized to incur liabilities
on behalf of the government of the country and to exercise voting rights82. In the mee-
tings of the European Council are also involved government officials accompanying
the ministers, as well as a representative of the Commission. Member of the Council
may delegate its rights, including the right to vote, to another member of the Coun-
cil. He or she cannot, however, represent more than one Member State83. Please note
that the decisions taken by the various formations of the Council are considered as
decisions of the EU Council.

2. Depending on the subject of the meeting the Council sits in composition of com-
petent ministers. Hence, the composition of the Council is not fixed and depends on
the type of cases that are the subject of the meeting. It may also happen that the Co-
uncil works in a number of compositions together when the agenda includes some
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80 In conformity with the Article 1, Paragraph 3 of the Rules of Procedure of the EU Council; see the
EU Council Decision No 2009/937/EU of 1 December 2009 on adopting the Council’s Rules of Procedure.

81 Official website of the Council of the European Union can be found at: www.consilium.europa.eu
82 Cf. Article 16 of the TEU.
83 Cf. Article 239 of the TFEU.



of the common areas. The Council meets in different configurations, the list of which
is adopted by a qualified majority of the European Council. The provisions of the
Treaty on the European Union list the General Affairs Council and Foreign Affairs Co-
uncil84.

In addition, since the Treaty of Amsterdam, the following Councils (known as
technical councils) have been established85:

- The Council of Economic and Financial Affairs (ECOFIN);
- The Council of Justice and Home Affairs (JHA);
- The Employment, Social Policy, Health and Consumer Affairs Council ;
- The Competitiveness Council (Internal Market, Industry, Research and Space);
- The Transport, Telecommunications and Energy Council (TTE);
- The Agriculture and Fisheries Council ;
- The Environment Council;
- The Education, Youth, Culture and Sport Council (EYCS) .

3. The General Affairs Council ensures consistency between the work of the dif-
ferent Council configurations. Its task is also to prepare the meetings of the Euro-
pean Council and ensure their continuity. It cooperates in this regard with the
President of the European Council and the European Commission. In addition, the
General Affairs Council is called upon to resolve disputes arising during the session
of specific technical councils. The General Council may also increase the number of
technical councils86. Foreign Affairs Council functions under the chairmanship of the
High Representative of the Union for Foreign Affairs and Security Policy. It is res-
ponsible for developing the Union’s external actions on the basis of strategic guide-
lines laid out by the European Council. The purpose of the Foreign Affairs Council
is also to ensure coherence of the EU actions.

4. Presidency of Council configurations, with the exception of the Foreign Affairs
Council (which is always chaired by the High Representative for Foreign Affairs and
Security Policy), is held by representatives of the Member States in the Council on the
basis of equal rotation. Decision on the presidency of Council configurations, is made
by the European Council by a qualified majority87.

Until the entry into force of the Lisbon Treaty, the EU Council was chaired by each
Member State for a 6 months period, beginning on 1 January and 1 July each year.
With the entry into force of the Lisbon Treaty, the European Council adopted a deci-
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84 Article 16 paragraph 6 of the TEU.
85 Confirmed in the Annex to the Rules of Procedure of the Council.
86 Cf. the Decision of the Council (General Affairs) No 2009/878/UE of 1 December 2009 on establishing

the list of the Council configurations complementary as referred to in Article 16, Paragraph 6, Section Se-
cond and Section Third of the Treaty on European Union.

87 Article 16 paragraph 9 of the TEU in connection with Article 236 of the TFEU and Article 1 paragraph
4 of the Rules of the Council.



sion88 according to which the Presidency of the Council is exercised by pre-establis-
hed groups of three Member States for a period of 18 months (the so-called “Trio Pre-
sidency”). These groups are created on the basis of equal rotation of the diversity
and geographical balance within the EU. Each member of the group chairs by the
six-month period to all configurations of the Council (with the exception Foreign Af-
fairs Council). Other two countries of the group support the presiding state in his
duties in accordance with previously agreed program.

The initial six-month period was considered to be too short for the presiding co-
untry to successfully achieve its objectives. Hence the idea of Presidency group, that
brings together the three countries holding the presidency one er another, which
coordinate among themselves the main objectives of Presidency by a predetermined
program.

The orderin which the office of President of the Council shall be held (2007-2020) 89:
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88 The Decision of the European Council No 2009/881/EU of 1 of December 2009 on the exercise of the
Presidency of the Council issued in connection with the declaration regarding Article 16, Paragraph 9 of
the Treaty on European Union concerning the European Council decision on the exercise of the Presidency
of the Council, [in:] Declarations annexed to the Final Act of the Intergovernmental Conference which adopted the
Treaty of Lisbon.

89 The order of the office of the President of the Council is set out in the Council Decision 2007/5/EC,
Euratom of 1 January 2007 on the order of the Presidency of the Council. In accordance with Council De-
cision 2009/908/EU of 1 December 2009 laying down measures for the implementation of the European Co-
uncil decision on the exercise of the Presidency of the Council and on the chairmanship of preparatory
bodies of the Council the agenda was divided into groups of three Member States. This decision also shows
that the order in which the Member States will hold the Presidency of the Council with effect from 1 July
2020 will be determined by the Council before 1 July 2017.

T T S EA

ermany anuary- une

ortugal uly- ecember

Slovenia anuary- une

rance uly- ecember

C ech epublic anuary- une

Sweden uly- ecember

Spain anuary- une

elgium uly- ecember

ungary anuary- une

uly- ecember

enmark anuary- une

Cyprus uly- ecember

               Croatia which joined the EU on 1 July 2013 will
be included in the fixed order from that date.



The powers of the presidency should be first of all: to represent the Council to
other EU institutions and third countries, to organize work of the Council, to con-
vene and chair the meetings of the Council; to manage subsidiary bodies of the Co-
uncil.

5. Council meetings are convened by the Chairman:
- on his/her own initiative,
- at the request of any member of the Council ,
- at the request of the Commission.

The EU Council meetings are open to representatives of the EC and the ECB, un-
less the Council decides otherwise. The proceedings are not public, except for the de-
bates on adoption and voting on a legislative act and public debates on new
legislative proposals.

6. Eighteen-month schedule of meetings of the Council is prepared at the begin-
ning of the “new” Presidency. Council meetings are preceded by preparatory works
within the of Permanent Representatives (COREPER) and the
and working groups. Council agenda is divided into two parts. It is prepared on the
basis of proposals to the Secretary General by members of the Council.
Prior to the meeting the agenda is sent to members of the Council and the European
Commission. However, the final approval of the agenda of the Council happens at the
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T T S EA

reland anuary- une

ithuania uly- ecember

reece anuary- une

taly uly- ecember

atvia anuary- une

u embourg uly- ecember

etherlands anuary- une

Slovakia uly- ecember

Malta anuary- une

United ingdom uly- ecember

Estonia anuary- une

ulgaria uly- ecember

Austria anuary- une

omania uly- ecember

inland anuary- une



beginning of the meeting. Part A of the agenda includes proposals that do not re-
quire discussion, and Part B includes points that involve establishing a common po-
sition of the Council.

3. Decision-making

1. Decisions of the Council of the European Union may be taken in one of three
variants of the majority:

- simple majority,
- qualified majority,
- unanimity.

2. The procedure of simple majority90 is that the Council acts by a majority of its
members. Each Member State has one vote. Simple majority votings, in practice, are
not the most common. They are used mostly in minor issues91.

3. Qualified majority voting (QMV) is associated with the fact that each Member
State accounts for a certain number of votes, which depends mainly on the demo-
graphic potential of each country, with an indication to small countries.

Distribution of votes in the Council of the European Union including the state of the cur-
rent population in the period from 1 January 2013 to 31 December 2013:
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90 Article 238 paragraph 1 of the TFEU.
91 Cf. Article 240, paragraph 3 of the TFEU, Article 242 of the TFEU.
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Since 1 July 2013, a qualified majority requires the following two conditions:
- majority of Member States vote “for ” when the Council adopts act on the pro-

posal of the European Commission (in other cases a two-thirds majority is
required);

- at least 260 votes “for ” (i.e. 73.86% of all votes).

In addition, any Member State have the right to request verification that the votes
cast “for” represent at least 62% of the Union’s population. Rate of 62% of the total
population of the EU is based on the figures set out in the Annex to the Regulation
of the Council of the European Union (each Member State is required to provide an-
nually data on the state of the population in this country to the European Statistical
Office)93. If the required majority is not obtained, a decision is not taken.
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92 According to the Council’s decision a threshold of 62% of the population of the European Union for
the period from 1st of January 2013 until 31st of January 2013 is equivalent to 315 008.3 thousand. Cf. the
Council’s decision 2013/345/UE of 1 July 2013 on amending the Rules of Procedure of the Council.
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The number of m covered by the voting system has gradually increased. De-
spite its complexity it is more practical, taking under consideration such a large num-
ber of Member States. The procedure of qualified majority is required (such as) for the
adoption of secondary legislation under the ordinary legislative procedure93.

According to the amendments made to the TEU and the TFEU in the Lisbon
Treaty, qualified majority voting has been applied to many areas of activity. The
principle that the Council acts by a qualified majority, supposing the Treaties pro-
vide otherwise, also implies changes in the voting system. Treaties94 provide for that,
from 2014, a new system of qualified majority voting will be introduced, which will
replace the existing Nice voting system.

Since 1 November 2014, a qualified majority provides at least 55% of the members
of the Council, but no less than sixteen of them and representing Member States with
total population of at least 65% of the population of the Union.

A blocking minority must include at least four Council members, representing
more than 35% of the population of the participating Member States, otherwise it is
considered that the qualified majority is reached.

If the Council does not act at the request of the European Commission or the High
Representative of the Union for Foreign Affairs and Security Policy, the qualified ma-
jority constitutes at least 72% of the members of the Council representing the parti-
cipating Member States, with a total population of at least 65% of the population of
these countries.

Between 1 November 2014 and 31 March 2017, when an act is to be adopted by
a qualified majority, a member of the Council may request that it tobe adopted in ac-
cordance with the qualified majority as defined in the Nice system.1 April 2017, only
the double majority system presented above will be valid. However, the Treaty of
Lisbon introduces a security mechanism, similar to the the Ioannina compromise. If
members of the Council group run out of votes to block certain resolution they will
still be able to postpone a decision on the The condition will be the approp-
riate size of the group.

In the period 2014-2017 the members of the Council, representing:
a) at least 75% of the population, or
b) at least 75% of the number of Member States,

necessary to constitute a blocking minority may oppose the adoption of legislative act
by a qualified majority. The case goes for discussion of the Council, which is requi-
red to find a satisfactory solution to the situation within a reasonable time and wit-
hout exceeding the time limits.
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93 Cf. Article 294 of the TFEU.
94 Cf. Article 16 of the TEU, Article 238 of the TFEU, the declaration regarding Article 16, Paragraph 4

of the Treaty on European Union and Article 238, Paragraph 2 of the Treaty on the Functioning of the Eu-
ropean Union and Article 3 of the Protocol No 36 on transitional provisions.



However, from 1 April 2017, a group that will want to block the adoption of the
resolution, must represent:

a) at least 55% of the population, or
b) at least 55% of the number of Member States,

necessary to constitute a blocking minority.

4. The system of unanimity requires agreement of all Member States. Thus none
of the members of the Council can raise objections. In addition, the provisions of the
TFEU provide that absence is not an obstacle to adopt a decision95.

However, in the absence of a member of the Council who did not grant the power
of ey to one of the members of the Council, it is impossible to decide in the pro-
cedure of unanimity. This mode is required when making important decisions, such
as the adoption of a new member, the association of the European Union states and
the revision of the treaties96.

4. Competences

1. In general, the competence of the Council is defined in Article 16 of the TEU. On
this basis the EU Council fulfills legislative and budgetary functions. The Council is
responsible for determining policies and coordination under the terms of the trea-
ties. Furthermore special provisions confer on the Council also other rights. In sum-
mary, we can distinguish the following powers of the Council of the European Union:

- legislative powers,
- deliberative powers,
- supervisory powers,
- external powers.

2. There are five fundamentallegislative powers of the Council of the European
Union. First of all - the right to issue regulations and directives, take decisions and
make recommendations and opinions, which is granted to the EU Council as the sup-
reme decision-making body97. Secondly - the power to take appropriate actions (at the
request of the EC and r consulting the EP) on which are not mentioned
in the Treaty, in the scope necessary to achieve one of the objectives of the Union98.
Thirdly - possibility to require the European Commission to carry out the analysis of
the means necessary for the of the objectives set in the Treaty and to sub-
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96 See e.g. Article 203 of the TFEU, Article 246 of the TFEU, Article 252 of the TFEU, Article 48 of the

TEU.
97 Cf. Article 288 of the TFEU.
98 Cf. Article 352 of the TFEU.



mit appropriate proposals to the Commission. The provisions of the TFEU provide
the right of indirect legislative initiative to the Council99. Fourth - to provide autho-
rization for the enhanced cooperation100. Fi	h - the right to modify the provisions of
the founding treaties101.

3.Deliberative powers (also called nominative) point to a significant impact of the
Council on the functioning of other institutions. These are:

a) receiving lists of candidates for members of the Economic and Social Com-
mi�ee102, the Commi�ee of the Regions103, Court of Auditors104, prepared in
accordance with the proposals made by each Member State;

b) calculation of salaries of the European Union officials105;
c) participation in the procedure of appointment of members of the Commission

and the Court of Justice of the European Union.

4. Supervisory powers include:
a) the right to bring an action for annulment of EU law106;
b) the right to bring an action for failure to act of other institutions of the Euro-

pean Union107;
c) the right to suspend the Member State in its rights for infringement of the

principles on which the EU is founded108.

5. Among the external powers are:
a) ensuring the coordination of the general economic policies of the Member

States ;
b) participation in the process of adopting the budget109;
c) agreements with third countries and international organizations110;
d) ensuring the unity, consistency and effectiveness of the EU’s external ac-

tions111;
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99 Cf. Article 241 of the TFEU.
100 Cf. Article 329 of the TFEU.
101 Cf. Article 48 of the TEU.
102 Article 302 of the TFEU.
103 Article 305 of the TFEU.
104 Article 286 paragraph 2 of the TFEU.
105 Article 243 of the TFEU.
106 Cf. Article 263 of the TFEU.
107 Cf. Article 265 of the TFEU.
108 Cf. Article 7 of the TEU.
109 In accordance with the procedure referred to in Article 314 of the TFEU.
110 According to the procedure described in Article 218 of the TFEU.
111 Cf. Article 21 of the TEU.



e) taking decisions required for determining the Common Foreign and Security
Policy based on the guidelines of the European Council112;

f) lawmaking in the area of freedom, security and justice;
g) decision making on the Common Security and Defence Policy113.

5. Subsidiary bodies and administration

1. The EU Council is supported by the Commi�ee of Permanent Representatives
(COREPER - fr Comité des Representants Permanents). This commi�ee was set up in
1958 to support the EU Council in carrying out its tasks The legal basis for functio-
ning of the Commi�ee isArticle 240, paragraph 1 TFEU and the provisions contained
in the regulations of the Council.As held by the Court of Justice, COREPER is not an
institution, but a subsidiary advisory body114.

Commi�ee acts as COREPER II, consisting of the heads of delegations of the
Member States accredited in Brussels as ambassadors, and asCOREPER I, consisting
of deputy ambassadors. Ambassadors debate on the general issues, while their de-
puties deal with technical issues. COREPERmembers are bound by the instructions
of Member States. Each Commi�ee group meets at least once a week. The represen-
tatives of the European Commission can a�end these meetings.

2. The Permanent Representatives Commi�ee is to prepare the work of the Co-
uncil and to perform the tasks assigned to it by the Council. In addition, it provides
a consistent EU policies and activities and is required to ensure compliance with the
principles of legality, subsidiarity and proportionality. The Commi�ee also ensures
the enforcement of the rules on competence of the institutions and bodies of the Eu-
ropean Union. For the effective discharge of its duties COREPER may adopt proce-
dural decisions.

In order to ensure proper and effective functioning of the EU Council, COREPER
has the right to appoint commi�ees and working groups, which will address the is-
sues of interest to the EU Council. COREPER is currently supported by about 250
commi�ees and working groups, formed from those delegated by the Member Sta-
tes.

3. The Council is assisted by the General Secretariat115 which is headed by the Sec-
retary General of the EU Council117. The Secretary-General is supported by a deputy,

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

136
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113 Cf. Article 42 of the TEU.
114 Cf. judgment in Case C-25/94 The Commission v. The Council.
115 Cf. Article 240 paragraph 2 of the TFEU.
116 Before the TL came into force, the Secretary General had concurrently been the High Representa-

tive of the Union for ForeignAffairs and Security Policy.



whose tasks include the management of the General Secretariat. Both are appointed
by the Council by a qualified majority. The Secretary and his deputy may represent
the Council at the EP co

The Secretariat is responsible for the organization and coordination of activities
aimed at ensuring consistency of the Council work. Furthermore, it is obliged to pre-
pare the annual program of the Council.

§5. THE EUROPEAN COMMISSION

1. General remarks

2. “European Commission” was a commonly used term, although the TEC and the
TEU only used the term “the Commission”. The term “European Commission” was
introduced in the Lisbon Treaty, but only in the article listing the EU institutions, in
other articles this institution is referred to as “the Commission” This term means pri-
marily a group of people called to lead the institution. While in the second sense, the
Commission “is the institution itself and to its staff.

3. The official seat of the European Commission in Brussels. The Commission also
has its offices in Luxembourg. In all EU countries, the Commission has representa-
tive offices (representations), acting as spokesman of the EC in Member States. De-
legations of the Commission deal with monitoring public opinion in the countries
and disseminate information about the EU through the organization of events and the
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   1. The origins of the European Commission are related to the High Authority, 
which was the main body of the ECSC. The group consisted of nine international 
officials. The High Authority had the power to legislate and control. Moreover, since 
1958, there have been two independent commissions: Commission of the EEC and 
Euratom Commission. Their composition and powers were similar to those held at 
the High Authority of the ECSC. In 1967, under the provisions of the Merger Treaty, 
one commi ee was set up in place of all three communities. With the expansion of 
the EU, the number of commissioners is rising. Since the accession of Croatia (2013) 
the Commission consists of 28 commissioners. The present Commission's term of 
office will run until 31 October 2014. It is chaired by a Portuguese José Manuel Barro-
so, who performs this function for (of) his second term It is worth to remember that 
the first member from Poland was Danuta Hübner (Regional Policy Commissioner). 
Also in 2009, Janusz Lewandowski was designated the Commissioner for Financial 
Programming and Budget.



distribution of brochures, flyers and other promotional and informational materials.
(However,) They reside at the premises of international organizations (including the
UN, OSCE, WTO), as well as in third countries (includingAlbania, Israel, Indonesia,
Peru) were they represent the European Commission, which, since the entry into
force of the Lisbon Treaty, is expected to become Union delegacy subjected to the
High Representative of the Union for ForeignAffairs and Security Policy117. Relevant
information on the the EC can be found on its official website118.

2. Composition and organization

1. The Commission is appointed for five years within six months from the date of
the elections to the European Parliament. The procedure for the appointment of the
Commission is made up of several stages regulated byArticle 17 of the TEU andAr-
ticle 244 of the TFEU.

The first stage is to agree by the governing Member States on a joint bid for Pre-
sident of the Commission. A candidate should be put forward respecting the geo-
graphical and demographic diversity of the Union and its Member States.
A candidate who has been nominated by a qualified majority of the European Co-
uncil, is introduced to the European Parliament, which must vote on the approval of
the nomination. Candidate for President of the EC is elected by the European Par-
liament by a majority of its members. If the candidate does not secure a majority, the
European Council, acting by a qualified majority, proposes a new candidate within
one month who is then elected by the European Parliament in accordance with the
same procedure.

Then the governments of Member States indicate, in agreement with the nominee
for President, candidates for the Commissioners, who must be accepted by the Co-
uncil. The Council prepares a list of members of the Commission with the President
and the High Representative of the Union for Foreign Affairs and Security Policy,
which is subject to approval by the European Parliament.

The final vote in the European Parliament is preceded by hearings of candidates
in the relevant parliamentary commi�ees. A	er approval and adoption of the sub-
mi�ed Commission composition by the European Parliament, the European Coun-
cil formally appoints the chairman and other members of the Commission, acting by
a qualified majority.
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118 Official website of the European Commission can be found at: www.ec.europa.eu.



2. The Commission appointed between the date of entry into force of the of Lis-
bon Treaty and 31 October 2014 consists of one citizen of each Member State and in-
cludes its President and the High Representative of the Union for ForeignAffairs and
Security Policy who is one of the Vice-Presidents of the EC119.

As of 1 November 2014 the Commission shall consist of such a number of mem-
bers, including its President and the High Representative of the Union for ForeignAf-
fairs and Security Policy, which corresponds to 2/3 of the number of Member States,
unless the European Council, acting unanimously, decides to alter this number.

The EC members are elected from among the nationals of the Member States on
the basis of a system of strictly equal rotation120. This system is designed to reflect
the demographic and geographic diversity of all Member States.

The provisions of the treaty guarantee the independence of the members of the
Commission in performance of their duties. Commissioners are required to act in the
interests of the Union. They cannot receive instructions from any government or other
institution, body, office or entity121. The EC members refrain from taking any action
which would be incompatible with their duties or the performance of their tasks.

3. Commissioners are elected for a five-year term. The mandate of the Commis-
sioner is renewable. Only the person holding the nationality of a Member State may
be a Commissioner. Such a person should have a general competence and involve-
ment in European issues. Independence of a candidate for Commissioner must be
beyond doubt. In the exercise of its function the Commission members may not en-
gage in any other paid or unpaid professional activity. However, a	er the tenure of
this position they are obliged to adopt a fair and prudent appointments or benefits.
Breach of duty of honesty or prudence by the Commissioner may result in the dis-
missal or loss of the right to a pension or other emoluments, which sanctions were ad-
judicated by the CJEU122. In addition, members of the Commission are entitled to
special privileges and immunities (such as immunity from jurisdiction or tax).

4. The mandate of the Commissioner ceases to exist upon:
a) death,
b) end of the term,
c) voluntary resignation ,
d) resignation at the request of the President of the Commission ,
e) dismissal.
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A vacancy caused by death, resignation or dismissal of a member of the Com-
mission, the Council (in consultation with the President of the European Commission
and a	er consulting the EP) fills by appointing an alternate who will serve as Com-
missioner until the end of the term of office of the Commission. The Council, acting
unanimously on a proposal from the President of the European Commission, may de-
cide not to fill the vacancy. In the event of a voluntary resignation, the outgoing com-
missioner is obliged to perform his/her duties until the election of a successor.

Member of the EC may also be asked to resign at the request of the President of
the Commission123. The President of the EC may also request the resignation of the
High Representative of the Union for ForeignAffairs and Security Policy, who is Vice-
President of the European Commission.

Commissioner can also be dismissed. Under the provisions of the TFEU, the Court
of Justice of the European Union, at the request of the Council or the Commission,
may dismiss a Commissioner when he or she commi�ed serious misconduct or fai-
led to satisfy the necessary conditions to exercise his/her functions124.

5. The provisions of the treaty provide the procedure to dismiss the whole Com-
mission. Such a decision may be taken by the European Parliament. It should be
noted that the EP may adopt a motion of censure against the whole composition of
the EC, rather than against individual members of the Commission. The vote in the
Parliament on a motion of censure against the EC may be held until at least three
days a	er the request for the appeal. It must be a public vote. If the proposal secures
a majority of two thirds of votes cast, representing a majority of the members of Par-
liament, Members of the Commission must resign, and the High Representative of
the Union for ForeignAffairs and Security Policy also resigns from the Commission.
Dismissed Commissioners fulfill their duties until the appointment of the new Com-
mission125.

6. It is worth noting that the Lisbon Treaty increased the powers of the President
of the European Commission. First of all, he/she directs the work of EC in order to en-
sure the implementation of its pre-defined policy guidelines. The President of EC
also determines the extent of the duty of individual Commissioners and allocates
them to specific areas of activity where they are responsible for preparing the work
of the Commission and the implementation of its decisions. Thus, the President may
appoint groups from among the members of the Commission, defining their powers
and functions. Furthermore, the President has the right to appoint the EC Vice-Pre-
sidents (except for the High Representative of the Union for Foreign Affairs and Se-
curity Policy, who is Vice-President by law) and determine the priorities for the
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Commission. President has also the right to request any Commissioner to resign. The
President represents the Commission.

3. The modus operandi

1. The Commission is a collective body. Decisions taken by the Commission are
joint decisions. Therefore, in accordance with the principle of collective responsibi-
lity, all members of the Commission bear an equal political responsibility for deci-
sions taken by the European Commission. In its relations with the other institutions
of the European Union, the Commission as a whole is always present.

2. The Commission is politically accountable to Parliament, which has the right
to dismiss the whole Commission by adopting a motion of censure. Members of the
Commission participate in all sessions of Parliament, where their task is to clarify
and justify their policy directions. The Commission is also required to respond to
wri�en and oral parliamentary questions.

3. The Commission operates under its own rules of procedure, to the adoption of
which it was obliged under the provisions of the treaty126. The Commission meets at
meetings at least once a week (usually on Wednesdays), but it is possible to orga-
nize additional meetings in emergency situations. Each item on the agenda is pre-
sented by the Commissioner responsible for that policy area and a decision on the
ma�er is taken jointly by the whole team.

4. Meetings of the Commission are not open. The audience does not have access
to them, and discussions held during the meetings of the Commission are confiden-
tial. Themeetings can be convened by the Chairman of the Commission. The quorum
for the meeting ismore than half of the members. When there is no quorum, no vo-
ting can be carried out, though the meeting itself is valid. With the agreement of the
Chairman, it is allowed for an absent member of the Commission to be represented
at the meeting by the head of his office. In addition, meetings of the Commission can
be assisted by the Secretary-General and Head of Cabinet of the President of the Eu-
ropean Commission.
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5. According to the Regulations of the Commi�ee there are four modes of its de-
cision-making. Firstly - making decisions at meetings through the oral procedure. In
accordance with the provisions of the TFEU127, the Commission takes decisions by
a majority vote. Secondly - the procedure of posting (delegation) - The Commission
may authorize the Directors General or Heads of Departments to act on behalf of the
European Commission and take measures relating to the management or administ-
ration. Thirdly - the procedure of permission (a�achment) - The Commission may
authorize one or more of its members to act on behalf of the European Commission
in a ma�er of an administrative or executive nature. One or more Commissioners
may also obtain authorization from the President of the Commission along with in-
structions as to the adoption of the final version of each proposal or act. Fourthly - the
wri�en procedure - Commissioner presents the other members of the Commission
with a wri�en proposal of a decision. The text of the proposal goes to the rest of the
Commissioners, who in due timemay propose amendments or comments. If in a spe-
cified time none of the members of the Commission object, the project is considered
as approved. In case of objections the text is discussed at the next meeting of the Com-
mission.

4. Competences

1. By analyzing the Treaty provisions of the EC regarding its tasks128, four groups
of the basic functions of the Commission may be distinguished:

- supervisory,
- legislative,
- executive,
- external.

2. The Commission is required to ensure the correct application of EU law. Due to
this task, the European Commission is known as a guardian of the Treaties. The Com-
mission may collect a variety of information and perform all checks necessary to en-
sure compliance with Community legislation by other institutions, Member States
and other entities. In order to fulfill this function, the European Commission has the
following powers of control:

a) requesting the Council to establish the existence of a clear risk of a serious
breach of the principles on which the Union is founded by aMember State129;
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b) instituting proceedings to the Court of Justice of the European Union for
breach of treaty obligations by the Member State130;

c) bringing a complaint before the CJEU for annulment of a Community act131;
d) bringing a complaint before CJEU on the inaction of the European Council,

the European Parliament, the Council or the European Central Bank132.

3. Themost important of the legislative competences of the European Commission
is the exclusive right of legislative initiative133. Dra	 of new legal acts, submi�ed by
the EC for approval to the Parliament and the Council, must be intended to protect
interests of the Union.

The Commission, developing the project, has a duty to consider whether the adop-
tion of a new legal act is necessary. Caring for the high quality of the law, the Euro-
pean Commission consults its proposals with interest groups and advisory bodies
such as the European Economic and Social Commi�ee and the Commi�ee of the Re-
gions. The Commission is also required to comply with the principle of subsidiarity,
that is proposing a new action only if it considers that the problem cannot be solved
more efficiently by actions at national level.

From the principle of direct execution of legislative initiative by the Commission
are the following exceptions:

- adoption of a common electoral law to the European Parliament. The Council
adopts the provisions a	er obtaining the consent of the Parliament by a ma-
jority134;

- the EMU initiative is also entitled to the European Central Bank135;
- in the area of freedom, security and justice, initiative is entitled to a group of

a quarter of the Member States136.
Moreover, the Commission can be “compelled” to initiate the legislative process.

The Treaty on Functioning of the EU gives Parliament the right to request the Com-
mission to submit legislative proposals onma�ers for which the EPmaintains that the
act of the Union is required to achieve the Treaty137. Also, the Council may address
the Commission with a request to submit a specific legislative proposal138. These
examples indicate the possibility of the so-called initiative. The Lisbon Treaty gran-
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ted the right of indirect legislative initiative to citizens of the Union in an amount of
not less than one million, representing a significant number of Member States139.

As part of legislative powers the Commission also has the right to independently
make all the acts listed inArticle 288 TFEU in such areas as transport, competition law
and the approximation of the laws.

4. The executive function of the Commission is reflected in the performance of the
budget. The Commission (shall) prepares a dra	 budget and is responsible for its im-
plementation within the limits of the appropriations, and according to the principle
of sound financial management140. In the implementation of the budget, the Com-
mission is subject to scrutiny by Parliament, which has the right to grant or refuse to
grant EC budget discharge.

5. Executive functions of the Commission also include the management of EU
funds. EU programs administered by the Commission concern a number of fields of
action such as: “Interreg” (used for building cross-border partnership), “URBAN”
(supporting urban renewal), “Erasmus” (to facilitate the exchange of students in Eu-
ropean countries).

6. In terms of external relations, it should be noted that, in accordance with the
provisions of the TFEU141, in any Member State, the EU has, as far as possible, the
legal capacity. The provisions of the TEU and the TFEU indicate the Commission as
an institution, which in this respect is a�ached to the representation of the Union.
With the exception of the CFSP and other cases provided in the Treaties, the Com-
mission serves as the Union’s external representation.

The Commission and the High Representative of the Union for Foreign Affairs
and Security Policy is responsible for the current support of EU external relations,
establishing all appropriate forms of cooperation with international organizations
listed by the TFEU: Council of Europe, the Organization for Security and Coopera-
tion in Europe, the United Nations and the Organization for Economic Cooperation
and Development143. However, delegations in third countries and international or-
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ganizations that provide representation of the Union, are subject to the High Repre-
sentative of the Union for Foreign Affairs and Security Policy.

One of the external powers of the Commission is also conducting discussions and
negotiations with third countries andwith international organizations to conclude re-
levant agreements by the EU143.

5. Administration

1. In order to carry out its powers the Commission has a suitably powerful bu-
reaucracy at its disposal, which currently has over 23 000 people.

2. Commission staff works in departments called Directorates-General and Ser-
vices. Directorates General deal with a specific range of content (such as DG Enter-
prise and Industry, DG Regional Policy). The heads of the Directorates are Directors
General who are accountable to the membership of the Commission. DGs are divi-
ded into directorates, and directorates into sections. The Commission has also inter-
nal services, which include the Legal Service and the Internal Audit Service. Each of
the Commissioners supervises at least one DG or service.

3. The administration of the Commission is managed by theGeneral Secretariat,
headed by the Secretary General. Its tasks include: to support the President of the
Commission, to prepare the the European Commission’s meetings, to ensure coor-
dination between the units of the Commission, to participate in meetings of the Com-
mission and to provide the European Commission documents to the other EU
institutions.

4. Within the structure of the European Commission an important role falls to the
members of the Commission and political offices of members of the Commission.
Each of the Commissioners has a team of trusted employees who care about ap-
propriate contacts with Directorates and departments subordinate to the Commis-
sioner. The head of the political office is the principal assistant to the Commissioner.
Every Monday the heads of the political offices of Commissioners meet under the
chairmanship of the Secretary-General to prepare the meetings of the Commission.
They also determine what issues are agreed among the members of the Commission
and if they may begin to direct action, and which areas need further discussion at
a meeting of the Commission.
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§6. THE HIGH REPRESENTATIVE OF THE UNION
FOR FOREIGN AFFAIRS AND SECURITY POLICY

1. General remarks

1. The origins of this authority date back to the Treaty of Amsterdam, which in-
troduced the office of the High Representative for the Common Foreign and Security
Policy. The High Representative also held the office of the Secretary General of the Co-
uncil of the European Union. Its tasks included supporting the Presidency in CFSP,
running on behalf of the Council, political dialogue with third countries, contributing
to the formulation, development and implementation of political decisions taken
under the CFSP. The first High Representative was Javier Solana, elected in October
1999, and then re-elected in 2004 for a second five-year term.

However, despite the similarities in the name of the body which is the High
Representative of the Union for Foreign Affairs and Security Policy, changes intro-
duced by the Lisbon Treaty significantly extended the powers and increased the lia-
bility assigned to the role as compared to previous legislation.

2. High Representative of the Union for ForeignAffairs and Security Policy is elec-
ted by the European Council, acting by a qualified majority, with the agreement of
the President of the European Commission. Under this procedure, the European Co-
uncil may end its term of office. In selecting persons for the positions of High Re-
presentative the need to respect the geographical and demographic diversity of the
Union and its Member States should be taken into account144. Since 1 December 2009,
the High Representative of the Union for ForeignAffairs and Security Policy has been
Catherine Ashton.

3. One of the declarations a�ached to the FinalAct of the Intergovernmental Con-
ference, which adopted the Treaty of Lisbon, clarifies the term, established with the
entry into force of the Lisbon Treaty, of the High Representative145. The term of office
begins on the date of entry into force of the Lisbon Treaty and will end on the expiry
of term of the Commission at that time, i.e. 31 October 2014.

4. The position of the High Representative is closely linked with the three EU
institutions: the European Council, the Council of the European Union and the
European Commission. Firstly, because the High Representative participates in
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the European Council146. Secondly, the High Representative chairs the Foreign Af-
fairs Council147. Thirdly, the High Representative is one of the Vice-Presidents of
the European Commission148.

2. Competences

1. By analyzing the provisions of the treaty149 it can be said that the High Repre-
sentative leads the Common Foreign and Security Policy and the Common Defence
and Security Policy. As the Vice-President of the European Commission, taking over
the powers of the Commissioner for external relations, he or she ensures the consis-
tency of the Union’s external action.

2. High Representative’s activity in the framework of the CFSP and the common
security and defense policy is manifested in the following ways:

a) submi�ing joint proposals in the field of the CFSP with the Commission150;
b) responsibility for the development, execution and implementation of the

CFSP, to ensure the unity, consistency and effectiveness of the Union’s action
in this regard151;

c) representing the Union in ma�ers relating to the CFSP, conducting political
dialogue with third parties on behalf of the EU and expressing the Union’s ap-
proach in international organizations152;

d) regularly consultingthe EP on the main aspects and basic choices of the CFSP
and the common security and defense policy, as well as informing the EP
about the development of these policies, the EP may address questions and
recommendations for the High Representative153;

e) requesting the Council to decide on a common security and defense policy154;
f) ensuring coordination of the civilian and military aspects of peacekeeping

operations EU155;
g) submi�ingto the Council recommendations to the international agreements

on the CFSP156;
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h) giving opinion on the requests of Member States which wish to establish
enhanced cooperation between themselves within the CFSP157;

i) requesting the Council to appoint a special representative with a mandate in
relation to a particular policy issue; special representative carries out his/her
mandate under the High Representative158.

3. As part of his/her duties as Vice-President of the European Commission the
High Representative coordinates external action of the Union. The High Represen-
tative supports the Council and the Commission to ensure the coherence of EU ex-
ternal actions with its policies159. The High Representative is also responsible for the
Union’s relations with international organizations and third countries. He or she is the
supervisor of the EU Delegation160.

In carrying out the obligations under the European Commission, the High Re-
presentative is a subject to Commission procedures. This manifests itself mainly in
the fact that, as a member of the European Commission, the High Representative is
a subject to, jointly with the President of the European Commission and other Com-
missioners, the approval by the EP. Moreover, in the case of adoption of a motion of
censure against the entire Commission, the High Representative resigns from the
Commission. Additionally, the President of the European Commission may require
the submission of the High Representative’s resignation161.

3. The European External Action Service

1. In fulfilling the mandate, the High Representative is assisted by the European
External Action Service (EEAS). This service works in cooperation with the diplo-
matic services of the Member States. It is composed of officials from relevant depar-
tments of the General Secretariat of the Council and the Commission. In addition, it
includes individuals delegated by the national diplomatic services. The organization
and functioning of the European ExternalAction Service is determined by the Euro-
pean Union162.
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2. In the preamble of the Council Decision establishing the organization and func-
tioning of the European ExternalAction Service163, it has been characterized as a func-
tionally autonomous body of the Union subject to the High Representative of the
Union for ForeignAffairs and Security Policy. The service is designed to support the
High Representative in particular with regards to:

a) implementing the mandate to conduct the CFSP and monitoring the consis-
tency of the Union’s external actions,

b) serving as chair of the Foreign Affairs Council,
c) exercising the office of Vice-President.

In addition EEAS assists the President of the European Council, President of the
Commission and the Commission in exercising their functions in the field of exter-
nal relations. In order to ensure coherence between the different areas of the Union’s
external action and consistency in these areas with other policies, the EEAS works
and supports the diplomatic services of Member States, the General Secretariat of the
Council and the European Commission. The service also provides appropriate sup-
port to other institutions and bodies of the Union, collaborating with the European
Parliament and with the European Anti-Fraud Office.

3. In carrying out their duties, EEAS staff members are obliged to be guided only
by the interests of the Union. Council Decision provides that the staff of the EEAS
should have a meaningful presence of nationals from all the Member States. Howe-
ver, recruitment should be based on merit whilst ensuring adequate geographical
and gender balance. The provisions of the Protocol on the Privileges and Immunities
apply to the staff of the EEAS.

4. The European ExternalAction Service has a legal capacity necessary to perform
its tasks and achieve goals. Service Office seat is in Brussels. It is managed by the
Executive Secretary General, who is reporting to the High Representative. The Sec-
retary is responsible for ensuring the smooth functioning of the EEAS. In addition, it
provides effective coordination between all departments in the central government,
as well as delegations of the Union.

5. The EEAS includes a central administration and the Union delegations in third
countries and by international organizations164. The central administration is divi-
ded into Directorates-General. There are several Directorates-General, focused geo-
graphical departments covering all countries and regions of the world, the
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6. Union Delegations are established or closed by the High Representative,
consultation with the Council and the Commission. Each Union Delegation is subject
to the Head of Delegation, a role which corresponds to the High Representative for
the overall management and operation of the delegation following the instructions
it receives from the High Representative. The Head of Delegation is authorized to
represent the Union in the country, where the delegation is accredited, mainly with
regards to contracts and as a party in legal proceedings. In addition, the EU Delega-
tion works in close cooperation with the diplomatic services of the Member States,
supports Member States in their diplomatic relations and carries out the task of pro-
viding consular protection of Union citizens in third countries.

§7. JUDICIAL INSTITUTIONS
OF THE EUROPEAN UNION

1. General remarks

1. The Court of Justice of the European Union (CJEU) is a common term refer-
ring to165:

a) The Court of Justice,
b) General Court,
c) specialized courts.

2. The original institution was the Court of Justice (ECJ), functioning separately
under the three founding treaties: ECSC, EEC and EAEC. It has become an institution
common to the three Communities in 1958 under the Convention on certain com-
mon institutions. Asignificant change in the structure of judicial institutions was the
SEAthat authorized the Council to set up a subsidiary body of to the Court of Justice.
On this basis the Court of First Instance (CFI)166 was established. Institutional reform
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carried out under the Nice Treaty has established two separate judicial institutions:
the ECJ and the CFI. Moreover, the Treaty contained a mandate for the Council to
appoint a judicial panels as the subsidiary bodies to the CFI. The first such panel was
formed in 2004 - the Court of the Civil Service Tribunal (CST)167. The last reform in-
troduced by the Lisbon Treaty established the Court of Justice of the European Union,
which includes: the Court of Justice, the General Court and specialized courts.

2. The Court of Justice

1. The first and the highest court in the EU is Court of Justice (ECJ). It is an insti-
tution, which, together with General Court ensures the interpretation of the law and
application of the Treaties168.

2. The nature and scope of jurisdiction of the Court of Justice prevents unambi-
guous determination of the status of the institution. Literature on this subject em-
phasizes that it has the nature of the constitutional court (declares validity of sec-
ondary law, interprets EU law and provides answers to legal questions addressed by
national courts), an international court (adjudicates disputes between subjects of in-
ternational law), the administrative court (determines applications of natural and
legal persons of omission or failure to comply with EU legislation) and a civil court
(complaints for damages concerning the EU and its officers’actions)169.

3. The Court of Justice consists of Judges and the Advocates-General. The ECJ in-
cludes one judge coming from each Member State170 and eight Advocates-General
(her AG)171, number of which may be increased a he request of ECJ by a una-
nimous decision of the Council. Judges and AGs are appointed for six years by com-
mon accord of the governments of the Member States, er consultation with the
Comm ee. The composition of ECJ is partially changed every three years (alterna-
ting 14 or 13 judges and 4 AGs)172

for judges of the Court of Justice and AG consists of seven persons chosen from for-
mer members of the ECJ, General Court, members of national supreme courts and la-
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wyers of recognized competence, including one of the candidates proposed by the EP.
The members of the Co are appointed by the Council at the request of the
President of the Court of Justice173.

Treaties establish rigorously the qualifications the candidate should have for the
position of judge of ECJ and AG. The candidate should a person whose indepen-
dence is beyond doubt and with qualifications necessary to hold the highest judicial
office in the country of origin or to be a lawyer of recognized competence174.

Immediately selecting all the Judges they elect from among themselves the
President of the ECJ for a period of three years175. The President’s duties include: dea-
ling with the administration of ECJ, the allocation of cases among the departments,
chairing hearings and deliberations of ECJ. Similarly, AGs elect First Advocate Gene-
ral (FAG)176. Judges and Advocates General are supported by a Secretariat headed by
the Secretary elected for six years by the Judges of ECJ.

At the request of ECJ, the Council and the European Parliament acting in accor-
dance with the ordinary legislative procedure, may appoint Assistant Rapporteurs.
Their competence is to participate in preparatory inquiries in cases to be discussed
by the ECJ judges and cooperation with the Rapporteurs. They are chosen from per-
sons whose independence is beyond doubt and who possess the legal qualifications.
They are appointed by the Council by a simple majority of votes. Before nomination
they vow to be impartial and diligent in performance of their duties and to maintain
the secrecy of the deliberations of the ECJ177.

4. The Court sits in continuous mode. It appoints panels of: three, five judges, the
Grand Chamber and the full court of ECJ.

The Grand Chamber consists of thirteen judges, the President of the ECJ, the Pre-
sidents of Chambers (five judges) and judges appointed in accordance with the Re-
gulations. The Grand Chamber decides on the request of a Member State or the EU
institutions which are interested in the proceedings.

Full court rules in specific situations (for example, the decision to dismiss the
Ombudsman, resignation of Commissioner), or when the case is of an exceptional
importance for the EU, r a hearing by the AG178.

In accordance with the provisions of the Statute, the deliberations are valid pro-
vided that an odd number of judges participated in it, accordingly in chambers of 3
and 5 personal quorum - three judges, the Grand Chamber - 9 and the full court of
15 judges179.
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5. Elected judges andAGs have numerous privileges and immunities, as well as
restrictions resulting from the nature of the function180.

Due to the immunity of the office of the judge the importance of legal proceedings
should be emphasized, which also extends to the period a	er the termination of term,
but only with respect to acts performed by them in their official capacity, including
words spoken or wri�en. This immunity is not absolute. It may be repealed by a una-
nimous decision of the full ECJ composition. In this case, the judge can be judged
only in the country of origin by a court with jurisdiction over the members of the
highest national judicial authorities181.

During the term of office, judges and AGs are unable to perform any other func-
tions of professional and commercial character (the Council is in a position to release
the concerned of such a ban), or hold any political or administrative role.A	er the ter-
mination they are obliged to embrace a fair and prudent adoption of positions and
benefits182. In addition, judges, AGs and Secretary of ECJ are obliged to live in a place
where seat of the Court is (i.e. in Luxembourg)183.

6. Vacancy of a judge or AG happens in the following situations: the expiry of
term, death, resignation and dismissal. Judge resigns following a unanimous decision
of ECJ taken in plenary session by the judges andAGs. Judge replacing the member
of the Court before the end of their term of office is appointed by the end of his pre-
decessor’s term184.

7. The duties of a judge are: to independent and sovereign rule in the case. Ho-
wever,AG is to act in the public interest. Following the submission of a complaint to
the ECJ, the President of AG sends it to thedesignated AG. The Advocate General
with the assistance of the secretariat of law, examines the case and all the circum-
stances that could have an impact on the solution. Based on these findings, AG for-
mulates an opinion and sends it to Court of Justice. Judges are not bound by the
findings ofAG, but they very o	en include it in their decisions.AG opinions are pub-
lished along with the text of the ECJ judgment.

8. Jurisdiction of the Court of Justice may be quasi-ordinary and ordinary. Quasi-
ordinary jurisdiction refers to the following issue of complaints: the failure to fulfill
the Treaty by the Member States, the invalidity of an act of EU law, the failure to act
legally on EU institutions, compensation, labor disputes, ruling on the basis of ar-
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180 The privileges and immunities enjoyed by the Judges and General Ombudsmen are regulated by
Protocol No. 7 on the Privileges and Immunities of the European Union.

181 Article 3 of the Statute of the CJEU.
182 Article 4 of the Statute of the CJEU.
183 Article 14 of the Statute of the CJEU.
184 Articles 5 and 6 of the Statute of the CJEU.



bitration clauses. Ordinary jurisdiction includes deciding on the issue of preliminary
rulings and giving an opinion on the compatibility of negotiated international ag-
reements with the EU law.

3. The General Court

1. In accordance with the provisions of the TFEU, composition of the General
Court is determined by the provisions of the CJEU Statute185 . Currently, the General
Court consists of 28 judges. It can be supported by the AG. In accordance with the
Rules of Procedure, during plenary session General Court is supported by the AG
while during the chambers meeting only if the Court finds it necessary because of the
legal or factual complexity of the case. The decision in this regard is taken at the ple-
nary session of the Court at the request of the Trial Chamber. In this case, any of the
judges of the Court can perform the function of AG, with the exception of the Presi-
dent186.

2. Candidate for judge must be a person whose independence is beyond doubt
and who possesses qualifications necessary to hold high judicial office in the coun-
try of origin. The judges are appointed by common accord of the governments of the
Member States for a period of six years (every three years there is a partial replace-
ment of the Judges)187, a	er consultation with the Commi�ee.

3. Elected Judges have the same privileges and immunities as judges of ECJ and
AG and are covered by the same restrictions.

4. Ajudge vacancy occurs in the following situations: the expiry of term, death, re-
signation and dismissal. Judge replacing a member of the Court before the end of
their term of office is appointed by the end of his predecessor ’s term.

5. Court meets in continuousmode. It appoints panels of: three, five judges, Grand
Chamber and the full court of ECJ.

The Grand Chamber consists of thirteen judges. The Court may rule on the Grand
Chamber, in plenary or in the chamber with a different number of judges if required
by: legal complexity, severity and specific circumstances of the case188.
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185 Article 48 of the Statute of the CJEU (the Court of Justice of the European Union). Poland is repre-
sented by I. Wiszniewska-Bialecka in the Court.

186 Articles 17-19 of the Rules of Court.
187 Article 254 paragraph 2 of the TFEU.
188 Articles 10-11 of the Rules of Court.



In the absence of the complexities of the legal issues and the lack of complexity of
actual state of affairs, if the ma�er of the case is forthright and in the absence of spe-
cial circumstances, and if the case was sent to hearing by a different composition and
by the decision of the Court in plenary, the case is transferred to the chamber of three
judges, it may also be resolved by single judge - the Judge Rapporteur189.

6. The jurisdiction of the Court currently includes consideration in the first in-
stance of actions or proceedings referred inArticles 263, 265, 268, 270 and 272 TFEU,
with the exception of complaints within the competence of the specialized courts (in
this case, the Court is decisive institution appealing objections to such decisions).

7. The decisions of the Court may be appealed to the ECJ within twomonths of no-
tification of the decision with respect to legal issues. The basis for the appeal is: lack
of jurisdiction, a breach of prior procedure which adversely affect the interests of the
appellant, a breach of EU law by the Court. If the appeal is well justified, the Court
of Justice quash the decision and may give final judgment in the case, if the state of
the proceedings permits so, or refer the case back to the Court (if it happens, it is
bound by the decision of ECJ on points of law).

8. General Court also has jurisdiction to hear appeals against decisions of the spe-
cialized courts.Ajudgment given in this mode, by the Court may incidentally be con-
trolled by ECJ, if there is a serious risk to the unity or consistency of EU law190.

9. The Treaty of Nice extended the specified directory with the right to issue on
preliminary rulings. However, if the General Court finds it necessary the ma�er must
be declared under the rules, which may affect the unity and coherence of EU law, it
is entitled to refer the ma�er for consideration to the ECJ judgment. In addition, it
may in exceptional cases and under the conditions laid down by the status, inspect
the decisions of the Court, if there is a serious risk to the unity and coherence of EU
law191.

10. Control of the Court on issued rulings in the two cases mentioned above are
proposed at the request of the First Advocate General. If it is indicated that there is
a risk of the unity or consistency of Union law, the FirstAdvocate General may apply
to the Court of Justice with a request for surrender of control within onemonth of the
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189 This applies to complaints: a) employees, b) on the legality of the EU law, inaction and compensa-
tion provided, however, that the issues raised are only explained in the se�led case law or belonging to the
cases with the same subject, one of which has already been finally decided c) on the basis of an arbitration
clause.

190 Article 256 paragraph 2 of the TFEU.
191 Article 256 paragraph 3 of the TFEU.



judgment of the Court. The Court of Justice decides upon the ma�er within a month.
If Court of Justice finds that the decision of the court affects the unity or consistency
of the Union law, the ma�er is referred for reconsideration and General Court is
bound by the decision of the Court of Justice on points of law. The Court of Justice
may itself give final judgment.

4. Specialized courts

1. The specialized courts are the judicial bodies appointed to the Court. Speciali-
zed courts are appointed by the EP and the Council, acting in accordance with the or-
dinary legislative procedure, by ordinance at the request of the Commission and a	er
consultation of the Court of Justice or at the request of the Court of Justice and a	er
consulting of the Commission.

2. Specialized courts judges are appointed unanimously by the Council, chosen
from persons whose independence is beyondmeasure and whomay occupy judicial
office in the country of origin.

3. Specialized courts deal with complaints in the first instance referred to the Co-
uncil’s decision. The decisions of the specialized courts may be appealed to the Court
on points of law, if that is the decision of the Council, including ma�ers of fact.

4. An example of a specialized court is the Civil Service Tribunal. It consists of
seven judges whose number can be increased by a decision of the Council192. The jud-
ges are appointed for six years with the possibility of re-election. Vacancies are com-
plimented by the appointment of a new judge for a period of six years. Candidates
must be nationals of a Member State. Judges are selected from persons whose inde-
pendence is beyond doubt and who may take a position of a judge in the country of
origin. CST composition should reflect the broadest possible representation of the
geographical area and national legal systems.

5. The judges are appointed unanimously by the Council a	er consulting with
a Commi�ee as per Article 255 TFEU. The Commi�ee delivers its opinion on candi-
dates for judge and creates a list of candidates for the position of CST judge twice as
many candidates than the required number 193.
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6. CST jurisdiction covers disputes between the EU and its employees, including
disputes between all bodies or agencies and their staff, in respect of which jurisdic-
tion is conferred on the Court of Justice194.

7.Appeals against decisions of CST are limited to legal issues (lack of jurisdiction
of CST, a breach of procedure affecting adversely the interests of the appellant,
a breach of EU law by CST)195 and can be brought to the General Court within two
months of notification of judgment, from which appeal is brought, against final de-
cisions of the Court and its decisions disposing of the substantive issues in part only,
or disposing of a procedural issue concerning a plea of lack of competence or inad-
missibility196.

8. When considering the appeal, General Court quashes the decision of CST and
gives judgment itself on the merits of the case or the ma�er is referred for reconsi-
deration (in this case CST is bound by the decision of the General Court on points of
law)197.

5. Adjudication procedure

1. Proceedings before the Court of Justice and General Court are regulated under
the provisions of the founding treaties, statutes and regulations198. With regards to
CST, issues of conduct are further defined in Council Decision 2004/752/EC The pro-
cedure consists of two parts: wri�en and oral.

2. Proceedings are initiated by a request filed in the Registry of the ECJ199. The
wri�en procedure consists of the transfer to the parties, the EU institutions, whose de-
cisions are in dispute: applications, statements of case, defense arguments, comments
and answers as well as files and documents that are evidence in the case or their cer-
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194 Article 1 Decision 2004/752/EC, EAEC.
195 Article 11 Decision 2004/752/EC, EAEC.
196 Article 9 Decision 2004/752/EC, EAEC.
197 Article 13 Decision 2004/752/EC, EAEC.
198 The texts of the Statute and regulations can be found at www.curia.eu.
199 A properly formulated complaint contains: name and address of the complainant and the descrip-

tion of the signatory, the party or parties against whom the complaint is lodged, the subject ma�er, con-
clusions, a summary of the pleas in law that serve the grounds for the complaint. If the complaint is lodged
pursuant to Article 263 of the TFEU, it should include the act of law in respect of which the complaint
procedure is instituted. A complaint governed by Article 265 of the TFEU has to be supported by the do-
cumentary proof that will serve the grounds for the authority to undertake a certain action.



tified copies200. The Secretary forwards the request to the President of the Court of Jus-
tice, who designates the Judge Rapporteur, and to the defendant. Parties may com-
ment twice on the case.

3. The oral part is open to the public, unless the Court of Justice decides other-
wise. The oral part of proceedings consists of: reading report of the Judge-Rapporteur,
hearing agents, advisers, lawyers, solicitors, opinions of AG by the Court of Justice
and hearing of witnesses and experts.

4. At the end of the oral part of proceedings, the Court of Justice meets in closed
session. Judgment is announced in open session a	er calling the parties. It is signed
by the President, judges adjudicating and the Secretary General201. Judgment of the
Court of Justice is binding from the date of its publication202. Court rules in a simpli-
fied mode. His judgments are final and enforceable.

5. The proceedings before the Court and CST are similar to the proceedings before
the ECJ. It should be noted, that CST may at any stage of the proceedings, including
the time of application, investigate the possibility of an amicable se�lement of the
dispute and contribute to the se�lement.

§8. COURT OF AUDITORS

1. General remarks

Court ofAuditors (ECA) has been established by Council Decision under the Brus-
sels Treaty of 1975 and began its activity in 1977. It did not play significant role until
the entry into force the Treaty on European Union, which lists ECAamong the major
EU institutions.

ECA has its seat in Luxembourg. Current information on the EU can be found on
their official website203.
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200 The Party shall response to the complaint within one month of receipt of the complaint. The Presi-
dent of the Court of Justice decides about the time limits for bringing a retort and a rejoinder.

201 Judgment of the Court of Justice contains: a statement that the judgement was issued by the Court
of Justice; the judgment release date; the name of the President and judges involved in the delivery of the
judgement; the name of the Advocate General; the name of the Secretary; particulars of the parties; the
names of a�orneys-in-fact, advisers and barristers or counsellors-at-law of the parties; the claims of the par-
ties; a reference to the hearing of the Advocate General; a concise statement of the facts; motifs; the con-
clusion of the judgement along with the decision on costs. Article 63 of the Regulations.

202 Except for judgments that may be occasionally verified by the Court of Justice, they come into force
upon the expiry of the time limit for lodging an application for verification of the judgment by FAG..

203 Official website of the Court of Auditors can be found at: www.eca.europa.eu



2. Composition

1. The ECAconsists of one national of eachMember State204. Candidates for mem-
bers of the Tribunal must have experience of working in national external audit in-
stitutions or special qualifications. The Member State submits the candidate to the
Council, and on this basis he or she is appointed by the Council, acting by a qualified
majority a	er consulting the European Parliament.

2. The term of the Court of Auditors is six years. Its members may be elected for
another term. Members, from among themselves, elect the President for a period of
three years. President’s tasks are: to convene and chair the meetings of the Court, to
ensure the implementation of its decisions, the responsibility for the proper functio-
ning of departments and management of ECAactions, electing ECArepresentatives
to dispute proceedings, and representation of the Court ofAuditors in external rela-
tions. In January 2008, Vítor Manuel da Silva Caldeira from Portugal was elected the
President of the Court of Auditors. His mandate was extended for a second term in
January 2011.

3. Its members have the status of international officials205. In carrying out their
functions they are completely independent and are not bound by any instructions, the
government of their country, or any other body. Members of the ECA act in the ge-
neral interest of the EU. In addition, at the time of their office in the Court they may
not engage in any other gainful employment or professional non-profit activities. The
membership of ECA ends by: expiry of the term of office, resignation, death or the
dismissal ruled by the Court of Justice.

3. Structure and functioning

1. Court ofAuditors is a collegial body. It works under the provisions of the Treaty,
as well as on the basis of its own internal rules206. Decisions are taken by a majority
vote, the quorum is set at 2/3 of members. The Court makes decisions at meetings
and in the wri�en procedures. Meetings are convened by the President. Additional
meetings may be convened at the request of the President or at the request of at least
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205 The provisions of the Protocol on the Privileges and Immunities of the EU, which are applicable to the

Judges of the Court of Justice of the European Union, is also applied to the members of the European
Court of Auditors. Cf. Article 286, Paragraph 8 of the TFEU.

206 In compliance with the provisions of Article 287 of the TFEU, the European Court of Auditors en-
forces its Rules of Procedure that is required to be approved by the Council. See the Rules of Procedure of
the Court ofAuditors of the European Union dated 11th of March 2010.



one-fourth of the members of the Court. Meetings are open to the public, unless the
Court decides otherwise.

2. Within the Court, the Chambers function, created in order to adopt certain ca-
tegories of reports and opinions. Chambers also prepare preliminary versions of do-
cuments adopted by the Court. Currently, the work of the Court of Auditors is
organized around five chambers, which are assigned to individual members. There
are four chambers responsible for different areas of expenditure and income. They are
called vertical structure Chambers: Chamber I - “Management of natural resources
and their protection”, Chamber II - “Structural policies, transport and energy,” Cham-
ber III - “External actions”, Chamber IV - “The revenue, research and internal poli-
cies and institutions and bodies of the European Union “. Chamber of a horizontal
structure also functions (CEAD- the “coordination, communication, assessment, qua-
lity assurance and development”).

3. Terms of ECAalso provide the possibility of appointing commi�ees, which are
responsible for issues not covered by the mandate of the chambers. Within ECAac-
tions, in accordance with the regulations of the Rules of Procedure, functionsAdmi-
nistrative Commi�ee, consisting of the Chairmen of the Boards and President of the
Court, in the chair. The Commi�ee submits to the Court requests to adopt any ad-
ministrative issues that require a decision of the Court and policy decisions, policies
or decisions of a strategic dimension, including: changes to the Regulation and its
implementing rules, the overall strategy of the Court, the Court’s work program, bud-
get and financial statements, the annual report activity, new administrative proce-
dures.

4. To manage the staff of the Court and its administration the Secretary General
is appointed, elected by secret ballot by the Court. The Secretary-General is also res-
ponsible for the budget, translations, training and information technology.

4. Competences

1. The provisions of the TFEU provide that ECAexamines the accounts of all re-
venue and expenditure of the Union and the accounts of all revenue and expenditure
of bodies and agencies set up by the Union. Court examines the legality and regula-
rity of income and expenditure, as well as oversees the sound financial manage-
ment207.
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2. ECA inspectors may inspect EU institutions, Member States and beneficiary
countries of the Union. In the case of discovery of fraud or irregularities, the staff of
the Court informs OLAF - the European Anti-Fraud Office208.

3. ECA tasks also include preparing special reports and opinions on specific is-
sues and ordered by other institutions. The Court also gives opinions on legislative
proposals and on financial issues. The duty of the Court ofAuditors is to assist Par-
liament and the Council in exercising their powers of control over the budget. The
Court submits to Parliament and the Council an annual financial audit report for the
previous financial year, which is published in the Official Journal of the European
Union.

§9. ADVISORY COMMITTEES
OF THE EUROPEAN UNION

1. General remarks

1. In accordance with the provisions of the TEU and the TFEU209, the Council, Par-
liament and the European Commission, have the support the Economic and Social
Commi�ee and the Commi�ee of the Regions (CoR), which act in an advisory capa-
city. The law strictly define the scope of ma�ers which require consultation with the
Commi�ees. The seat of Economic and Social Commi�ee and the CoR is in Brussels.
All the necessary information is available on the official website of the European Eco-
nomic and Social Commi�ee and the Commi�ee of the Regions210.

2. Economic and Social Commi�ee was established in 1957 under the Treaty es-
tablishing the EEC. Under the Convention on certain common institutions, ESC has
become a single body for all three Communities. The Commi�ee of the Regions was
established by the Treaty on European Union, although its first ersatz could be ob-
served in the sixties of the twentieth century.

3. Economic and Social Commi�ee is a consultative body representing the em-
ployers, employees and other stakeholders from civil society, in particular in the socio-
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208 Themission of the EuropeanAnti-Fraud Office (OLAF) is to protect the financial interests of the Eu-
ropean Union, to fight fraud, corruption and any other irregular activity, including inappropriate conduct
within the European institutions. The legal basis for action against fraud is Article 325 of the TFEU.

209 Article 13 paragraph 4 of the TUE and article 300 paragraph 1 of the TFEU.
210 See www.eesc.europa.eu and www.cor.europa.eu



economic, civil, professional and cultural field211. of the Regions is a con-
sultative body made up of representatives of local and regional authorities in the
Member States.

2. Economic and Social Commi ee

1. Under the terms of the Treaty, the number of members of the does
not exceed 350.

Distribution of seats for Economic and Social

2. The members of the Co are appointed by the Council r the indica-
tion of the Member States212. During the selection process the Council consults the
Commission. It may also consult the European organizations representing the va-
rious economic and social sectors. Members of the Economic and Social
are completely independent politically and are not bound by any instructions. They
are appointed for a renewable term of office of five years. Economic and Social Com-

Members do not have to suspend their current functions. They are staying in
Brussels only at meetings of the .

3. The elects from among its members the President and the Bureau for
a period of 2.5 years. The meets within the plenary assembly, discussions
of which are prepared by six s called sections. They correspond to the
various fields of economic and social life (e.g. Section for the Internal Market, Pro-
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211 Cf. Article 300 paragraph 2 of the TFEU.

  However, due to the accession of Croatia to the EU, the number of 
members of the EESC was temporarily increased to 353.



duction and Consumption, Section for Employment, Social Affairs and Citizenship,
etc.). Sections develop a dra	 on Economic and Social Commi�ee position, which is
discussed in plenary. The Commi�ee is convened by its chairman at the request of the
European Parliament, the Council or the European Commission. It may also meet on
its own initiative.

4. Economic and Social Commi�ee is to advise the European Parliament, the Co-
uncil and the Commission, by issuing an opinion on the proposed legislation. The
provisions of the treaty indicate that the consultation of the Commi�ee may be man-
datory213 as well as optional. This commi�ee also has the right to give an opinion on
its own initiative, if it deems it appropriate. It should be noted that the European
Commission, the Council or the EP are not bound by the opinions issued by the Eco-
nomic and Social Commi�ee.

5. Economic and Social Commi�ee should also take steps to encourage civil so-
ciety to become more involved in EU policymaking. In addition, the Economic and
Social Commi�ee supports the role of civil society in countries outside the EU and
supports the creation of advisory structures inside these countries.

3. Committee of the Regions

1. The CoR consists of regional and local representatives who have electoral man-
date of regional or local authority, or are politically accountable to an elected as-
sembly214. This means in practice that the members of the CoR are e.g. city presidents,
mayors, Marshals.
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212 In 2010 the selection and appointment procedure for the Polish civil society representatives for the
Economic and Social Commi�ee was published on the website of theMinistry of Labour and Social Policy
(www.mpips.gov.pl). Civil society organizations can submit their candidates to the Trilateral Commission
for Social and Economic Affairs. The employers represented in this Commission recommend seven can-
didates from among the nominations submi�ed by the organizations representing the interests of emplo-
yers; the employees represented in the Trilateral Commission recommend seven candidates from among
the nominations submi�ed by the organizations representing the interests of employees; the social orga-
nizations represented in the Public Utilities Council recommend agreed seven candidates from among the
nominations submi�ed by the organizations representing various interests. The list of twenty-one candi-
dates for the ESC members is submi�ed by the Minister of Labour and Social Policy to the Cabinet. The
list is submi�ed to the Commission on European UnionAffairs of the Parliament of the Republic of Poland
for opinion. Upon issue of the opinion by the Commission or upon the lapse of 21 days that is the time limit
for issue of the opinion, the Prime Minister transmits the list of candidates for members of the ESC to the
Council of the European Union.

213 Cf. e. g. Article 46, 114, 153 of the TFEU.
214 Article 300 paragraph 3 of the TFEU.



2. CoR members are appointed by the Council, acting by a qualified majority on
a proposal from the Member States215. They are elected for a five-year term. There is
the possibility of re-election. However, a membership of the of the Re-
gions will terminate automatically upon expiration or loss of local or regional man-
date under which the member was nominated . In this situation, for the remainder
of term a successor is designated. There is also a claim that the members and alter-
nate members of the COR can not be Members of Parliament. CoR members are in-
dependent in the performance of their duties and act in the general interest of the
Union.

4. holds five plenary sessions annually, during which the guidelines of
its policy are set and opinions adopted. The members of the are assigned
to specialized co es, whose task is to prepare the plenary sessions. There are six
commissions:

- Commission for Territorial Cohesion Policy (COTER),
- for Economic and Social Policy (ECOS),
- Commission for Education, Youth, Culture and Research (EDUC),
- Commission for the Environment, Climate Change and Energy (ENVE),
- Commission for Citizenship, Governance, Institutional and External Affairs

(CIVEX),
- Commission for Natural Resources (NAT).
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215 The principles as well as the selection and appointment procedures for the representatives of the Re-
public of Poland in the of the Regions are governed by the Act of 6 May 2005 on the Joint Com-
mission of Government and Local Authorities and the representatives of the Republic of Poland in the

of the Regions of the European Union (2005 Journal of Laws, No 90, item 759). In conformity
with Article 19 of the Act, the Cabinet submit a proposal containing the list of 21 candidates for members
and 21 candidates for alternate members of the CR of Regions) to the Council of the European
Union. They are designated from among those who are councillors of municipality, district or region (voi-
vodeship), governors (voyts, governors, mayors), county governance board members or members of the
regional government. Nominations for candidates are presented to the Cabinet by nationwide associa-
tions representing the regional governments – in a total number of 10 candidates for members and 10 can-
didates for alternate members, and nationwide associations representing district authorities and
municipalities (districts, major cities, metropolitan areas, rural communities, small towns, municipalities)
– in a total number of 11 candidates for members and 11 candidates for alternate members.

      3. The Commi ee of the Regions, a er the accession of Croatia has 353 members. 
The number of members from each Member State is the same as the distribution 
used in the Economic and Social Commi ee. The Commi ee elects from among its 
members the President and the Bureau for a period of 2.5 years. The Commi ee is 
convened by its chairman at the request of the European Parliament, the Council or 
the European Commission. It may also meet on its own initiative.



5. Commi�ee of the Regions is a consultative body. Its purpose is to issue non-
binding opinions on regional and local policies. There are mandatory and optional
consultation216. Commi�ee of the Regions is also able to give an opinion on its own
initiative and present it to the Council, the European Commission, or the European
Parliament.

The Commi�ee is an entity in the mid of privileged in the proceedings before the
Court of Justice initiated an action for annulment of EU law. Commi�ee of the Re-
gions may make a complaint to the CJEU only to protect its own prerogatives217.

§10. FINANCIAL INSTITUTIONS
OF THE EUROPEAN UNION

1. General remarks

Among the EU’s financial bodies are the European Investment Bank (EIB) and the
European Central Bank (ECB), which is a specialized authority, performing the es-
sential function under EMU. It should be mentioned that discussed financial institu-
tions have their own legal capacity and capacity to act. In addition, the ECB has a the
legal status of the EU institution.

2. The European Investment Bank

1. The European Investment Bank was set up by the Treaty of 1957 as a bank pro-
viding long-term loans. Currently, the EIB operates in the EU and in approximately
140 countries around the world. The seat of the Bank is in Luxembourg. EIB Statute
is annexed to the Treaties in one of the protocols218. Council may amend it in accor-
dance with the procedure referred to in Article 308 TFEU.

2. The European Investment Bank is a non-profit noncommercial bank. It has legal
personality219. The Bank does not conduct personal accounts or direct transactions.
The main task of the EIB is to provide long-term loans to finance projects that must
meet certain conditions (the project must contribute to achieving the objectives of the
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217 Cf. Article 263 of the TFEU.
218 Protocol No 5 on the Statute of the European Investment Bank.
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EU, it must be economically sound, environmentally safe and should funding
from other sources). Through these activities it contributes to the balanced and steady
development of the internal market in the interest of the Union220.

3. The EIB’s shareholders are the EU Member States221. Shares in the share capital
of the Bank are covered by the state according to the share of a country’s economy in
the EU economy. The European Investment Bank does not benefit from the EU bud-
get. Non-commercial Bank and its high credit rating provide very favorable condi-
tions for granting loans. In addition, the EIB supports sustainable development in
the candidate countries and third countries. The Bank is also the majority sharehol-
der in the European Investment Fund. This is a fund established in 1994 to serve
a small and medium-sized enterprises.

4. The general policy of the Bank to provide loans is determined by the Board of
Governors. It is composed of ministers (mostly Ministers of Finance) designated by
Member States. One of the functions of the Board of Governors is to approve the an-
nual balance sheet and statements of operations. The Council also decides on in-
creasing the share capital. Decisions of the Board of Governors are taken by a majority
vote of its members, provided that the majority is represented by at least 50% of the
subscribed capital. A qualified majority requires eighteen votes representing 68% of
the subscribed capital. Absence of members present in person or represented does not
prevent the adoption of decisions requiring unanimity.

6. In addition to the two Councils in the structure of the EIB’s, there is Manage-
ment Co that is currently managing the Bank, and the responsible
for reviewing the operations carried out by the Bank.

3. The European Central Bank

1. The European Central Bank was established in 1998, The ECB seat is in Frank-
furt. The main function is to manage the EU’s single currency (euro). The Bank also
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       ²²¹ In compliance with Art. 4 o the Statute of the EIB capital of the Bank amounts to EUR 233 247 390 000.

     5. Proper management of EIB is exercised by the Board of Directors.It consists of 
29 directors, 28 of whom are nominated by the Member States, and 1 nominated by 
the European Commission. Moreover, it consists of 19 deputies. The Board of Direc-
tors approves such operations as borrowing and lending.



ensures price stability. It is a Bank that is responsible for the formation of monetary
policy in the euro zone222. The European Central Bank forms along with 28 central
banks of the Member States the European System of Central Banks (ESCB). However,
the ECB and the national central banks of the Member States whose currency is the
euro form the Eurosystem. The European System of Central Banks and the Eurosys-
tem will coexist side by side, as long as at least one of the members will remain out-
side the euro area. The detailed arrangements for the operation of the ECB and the
ESCB Statute can be found in a form of a protocol annexed to the Treaties223. All the
necessary information on the ECB, the ESCB and the Eurosystem is available on the
official website of the bank224. Since 2011, the President of the ECB has been Mario
Draghi from Italy.

2. The European Central Bank is to ensure price stability in the euro zone and pro-
tect it from excessive inflation. Its actions seek to maintain the annual increase in con-
sumer prices below 2%. In order to maintain this level, the bank will take various
measures. Firstly, it controls the supply of money (by ng interest rates prevailing
euro area). Secondly, the ECB monitors price trends and assess their risk for the euro
area.

3. Among the bodies of the ECB are: Management Board, the Governing Council
and General Council. The Board consists of President of the ECB, its vice-president
and four members. The Management Board is appointed by the European Council,
acting by a qualified majority on a recommendation from the Council consul-
tation of Parliament and the Governing Council from among persons of recognized
authority and professional experience in monetary or banking The term of
office is eight years. It is not possible to extend the mandate for another term. Mana-
gement is responsible for the current business of the ECB and implements monetary
policy set by the Governing Council.

The Governing Council is thehighestdecision-making body of the ECB. It is com-
posed of members of the board and the governors of central banks of the Eurozone.
The Governing Council is responsible for defining the monetary policy of the euro
area (such as s interest rates). Meetings are held twice a month.

The European Central Bank is supported by the General Council, which includes
the president and vice president of the ECB and the governors of the central banks
of all 28 EU Member States. Other members of the Board, President of the European
Council and the President of the European Commission may participate in meetings
of the General Council of the ECB, but without voting rights. The purpose of the Ge-
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neral Council is to assist in the preparation of further enlargement of the euro area.
According to the Statute of the European System of Central Banks and the European
Central Bank, the General Council will be dissolved a	er the introduction of the com-
mon currency of all EU Member States.

§11. OFFICES AND AGENCIES
OF THE EUROPEAN UNION

1. General remarks

1. First community agencies were created back in the sixties of the twentieth cen-
tury. Dynamic growth and a significant increase in the number of agencies took place
in the nineties. Currently there are over 30 agencies that do not fit in the catalog of
basic institutions.

2. EU agency has its own legal personality. It is a body governed by European
public law.Agencies are established under the secondary legislation. They are appo-
inted to perform specific tasks: technical, scientific or managerial. Their powers are
delegated.

3. In addition to agencies in the EU structures there are also different types of bo-
dies. One example is the European Institute of Innovation and Technology (EIT),
which as an independent and decentralized authority combines scientific resources,
business and academia to enhance the innovative capacity of the European Union.
European supervisory authorities should also be mentioned, established in connec-
tion with the economic and financial crisis in Europe. In January 2011, the following
authorities were established: the European BankingAuthority (EBA), the European
Securities and MarketsAuthority (ESMA) and the European Insurance and Occupa-
tional PensionsAuthority (EIOPA).Among the tasks of these bodies is the prevention
of threats, which could lead to distortion of the stability of the financial system. These
offices are supported by the European Systemic Risk Board (ESRB), also established
in early 2011.

2. Structure and functioning

1. The Board is appointed to lead the Agency. Its purpose is to establish general
guidelines and approval of work programs of the agency. Management Board of the
Agency ensures that all activities undertaken by it are consistent with its primary
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mission, available resources and political priorities. The Executive Director is res-
ponsible for proper execution of the work program. He/she is appointed by the
Board.

2. The Agency Board members are always representatives of the Member States
and representatives of the Commission. The detailed division of responsibilities bet-
ween the Board and the Executive Director is always contained in the act establis-
hing the agency to life.

3. Types of Agencies

1. There are various agencies involved in the policies of the European Union, the
agencies for the common security and defense, agencies of police and judicial coo-
peration, and executive agencies.

2. Among the agencies involved in the policy areas of the European Union are:
Translation Centre for the Bodies of the European Union (Cdt), EuropeanAgency for
Safety and Health at Work (EU-OSHA), The European Aviation Safety Agency
(EASA), The European Maritime Safety Agency (EMSA), European Agency for Ne-
twork and Information Security Agency (ENISA), The European Chemicals Agency
(ECHA), The European Railway Agency (ERA), the European Medicines Agency
(EMA), the Agency for Fundamental Rights (FRA), the European Environment
Agency (EEA), the European Agency for the Management of Operational Coopera-
tion at the External Borders (FRONTEX), the European Training Foundation (ETF) ,
European Foundation for the Improvement of Living and Working Conditions (Eu-
rofound), the European Centre for Disease Prevention and Control (ECDC), the Eu-
ropean Monitoring Centre for Drugs and Drug Addiction (EMCDDA), European
Centre for the Development of Vocational Training (Cedefop), the European Joint Un-
dertaking for ITER and the Development of Fusion Energy (Fusion for Energy), the
European Institute for Gender Equality (EIGE), the European SupervisoryAuthority
of the Global Navigation Satellite System (GSA), the European Food SafetyAuthority
(EFSA), the Office for Harmonization in the Internal Market (Trade Marks and De-
signs) (OHIM), the Community Fisheries Control Agency (CFCA), the Community
Plant Variety Office (CPVO), Agency for the Cooperation of Energy Regulators
(ACER), the EuropeanAsylum Support Office (EASO).

The EuropeanAgency for theManagement of Operational Cooperation at the Ex-
ternal Borders (FRONTEX), established in 2004, has its seat in Warsaw 225.
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3. Agencies for the common security and defense policy were established in order
to perform very specific technical, scientific or managerial services under the Com-
mon security and defense policy of the European Union. These are: the European
Union Satellite Centre (EUSC), the European Defense Agency (EDA), the European
Union Institute for Security Studies (ISS).

4. Among the agencies for police and judicial cooperation the following can be
distinguished: the European Police College (CEPOL), the European Police Office (Eu-
ropol), the team’s Judicial Cooperation in the European Union (Eurojust). These agen-
cies were created to coordinate cooperation between Member States in the fight
against international organized crime.

5. Executive agencies have been set up in order to entrust them with certain tasks
relating to the management of one or more Community programs. They must be lo-
cated in Brussels or Luxembourg (or at the seat of the European Commission). These
agencies are appointed for a fixed period. Executive agencies include: the Executive
Agency for Research (REA), the Executive Agency for Education, Audiovisual and
Culture ExecutiveAgency (EACEA), the ExecutiveAgency for Competitiveness and
Innovation (EACI), the Executive Agency for Trans-European Transport Network
(TEN -T EA), the ExecutiveAgency for Health and Consumers (EAHC) and the Exe-
cutiveAgency of the European Research Council (ERC).

Study Questions

1. What rules govern the relations between the EU institutions?
2. What is the principle of institutional autonomy?
3. Point the seats of the main EU institutions.
4. On what basis Members of the European Parliament are elected?
5. Indicate functional bodies of the European Parliament.
6. In what way the powers of control of the European Parliament are manifested?
7. Describe the powers of the High Representative of the Union for Foreign Af-

fairs and Security Policy.
8. What is the composition of the European Union Council?
9. Describe methods of decision-making in the EU Council.

10. Name the powers of the EU Council.
11. What are the tasks of the Commi�ee of Permanent Representatives?
12. Point and discuss cases when a Member of the European Commission ends

his/her term.
13. Describe the steps of appointing of the European Commission.
14. What are the financial institutions of the European Union?
15. Discuss the tasks of the European Investment Bank.
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CHAPTER IV

SOURCES OF EU LAW

§1. CHARACTERISTICS AND DISTRIBUTION
OF SOURCES OF EUROPEAN UNION LAW

1. Sources of EU law have specific characteristics that distinguish them from other
legal orders. EU law is a law separate from both the public international law and the
internal law of the Member States, although it borrows many features from the first
and the second legal order. The European Union, on the basis of the powers granted
by the Member States, is entitled under the treaty to lay down the law directly effec-
tive in national legal systems. Under the Lisbon Treaty, the European Union replaced
the European Community and became its legal successor, which allowed for the or-
ganization of the EU legal regime. Due to the  specific  legal  nature of the EU as an
international organization, the classification of the sources of EU law according to
the criteria of public international law does not reflect the complex nature of the law.
The Lisbon Treaty, by abolishing the three-pillar structure of the Union, standard-
ized the sources of law and the manner of their adoption and use. It defined sources
of European Union law and the procedures for their regulation. The European Union
is an organization that groups multiple supranational mechanisms of action belong-
ing to different philosophies, like mechanisms for cooperation and integration. EU
law covers acts developed by the European Communities and the European Union,
and in part by theMember States themselves. In this way the legal system of the Eu-
ropean Union came into being. The EU law, treated as a separate legal system, allows
for the organization on the basis of the criterion of its creation or due to subject mat-
ter.
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2. The law of the European Union, based on the criterion of its creation, is divided
into:

a) primary legislation - the EU’s constitutive law, enacted by Member States as
the founding treaties, reforming treaties and accession treaties;

b) derivative (secondary) legislation – the law created by the European Union
institutions under the treaty, within the powers granted by the Member
States, which thus partly limited their sovereignty by transferring law-mak-
ing powers to the EU.

The primary law is the substance of EU law, and the derivative law is created
by the institutions pursuant to the authorizations contained in primary legislation.
Secondary legislation is the result of the functions and powers of the EU institutions,
which were granted by the Member States in the treaties. Secondary law is a deriva-
tive law with respect to treaties and concerns mainly legislative and non-legislative
acts. In addition, the EU legal system consists of international agreements concluded
by the EU and the Member States, and the authority for their conclusion comes from
the treaties. EU acquis also includes the rules of law and the case law of the Court of
Justice of the European Union. The literature also uses the term “European law” to
refer to EU law1. However, the concept is too broad, since it includes the laws of all
international organizations operating in Europe, e.g. the European Economic Area,
the European Free Trade Area, the Council of Europe, etc.

3. Another division of the European Union law is based on the criterion of subject:
a) institutional law - includes the law on the functioning of EU institutions, in-

cluding the principles of the EU’s institutional system;
b) substantive law – includes the EU substantive law on freedom of the inter-

nal market, competition rules, legal aspects of policy, common foreign and se-
curity policy as well as the area of freedom, security and justice.

The following conditions can be considered to be the origin of the EU legal order.
First, the legal order of the Communities was the result of the transfer of competen-

ces of Member States to the European Communities and then to the European Union.
Second, as a consequence of the transfer of competence, the EU law entities are

not only the Member States, but also the individuals, i.e. natural and legal persons.
Third, the EU law takes precedence over national law and has a direct effect on it.

4. The EU law, as a system of norms similar to the international law, governs
the relationship  among the European Union, the Member States, as well as indi-
viduals. In this light, the sources of EU law in the formal sense are different types
of legal acts belonging to the primary and secondary law, which regulate the func-
tioning of the EU’s legal area. In practice, this is a rich and developed set of Euro-
pean Union legal acts. In general, the source of EU law in the material sense is the

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

174

1 See e.g. M. Ahlt, Prawo europejskie, Warsaw 1998.



will of the Member States who transferred in the treaties the power to create law to
the European Union and the institutions operating within its uniform institutional
framework. Sources of EU law in the cognitive sense are the collections of docu-
ments issued by the institutions of the European Union, especially theOfficial Jour-
nal of the European Union, which is published in the official languages of each of
the Member States2, in traditional and electronic version on the official website:
www.eur-lex.europa.eu.Acts come into force on the date specified in them or within
20 days after publication3. Publication of EU legislation is the responsibility of the
Publications Office of the European Union. It is an interinstitutional office, which
in addition to the Official Journal of the European Union, publishes or co-publishes
publications under the communication policy followed by the individual institutions.
It also offers free on-line services under which it provides information on4:

- EU law (EUR-Lex),
- EU publications (EU Bookshop),
- EU public procurement (TED),
- research and development in the EU (CORDIS).

§2. THE CONCEPT AND SCOPE
OF THE ACQUIS COMMUNAUTAIRE

1. The term acquis communautaire in the broad sense means thewhole of the EU
acquis. The verbatim term means the body of the Community law, but it covers the
whole of the EU legal system. It includes both the legacy of the Communities and ac-
quis of the Union. It is the treaty term, and therefore legal, but treaties do not define
its meaning. Originally it was used by the Court of Justice of the European Union. The
term is a legal category functioning both in doctrine and in practice and is commonly
understood in international law. Acquis communautaire is neither closed nor a sys-
tematic catalogue of sources of EU law, it must be understood and defined in the
context of the dynamic development of the EU. The boundaries of the concept are
not clearly defined, so there are doubts as to the classification of certain EU legisla-
tion.

Sources of EU law

175

2 Currently there are 23 official languages. Official Journal of the European Union is published in 22
or 23 languages (in the Irish language if it is legally required). There are also working (procedural) lan-
guages, i.e. English, French and German, and in judicial institutions French and the authentic languages
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3. The most important in the acquis of the EU law are the primary legislation
and derivative legislation (secondary). The primary legislation includes first and fore-
most the Lisbon Treaty, which comprehensively reformed the previous treaties. At the
same time it made changes in the sources of derivative legislation, where the most im-
portant are legislative acts5: legislative regulations, legislative directives and legisla-
tive decisions. They contain authorizations for the creation of non-legislative acts,
which are delegated acts and implementing acts. Delegated acts are: delegated reg-
ulations, delegated directives and delegated decisions. Implementing acts are anal-
ogous: implementing regulations, implementing directives and implementing
decisions.

4. Derivative legislation in a broad sense also includes the instruments of the Com-
mon Foreign and Security Policy. This area excludes the adoption of legislative acts6.
The Area of Freedom, Security and Justice established a 5-year transition period
from the entry into force of the Treaty of Lisbon. During that time, the legal instru-
ments of the former third pillar will be effective, but ultimately by 1 December 2014
they are to be converted into regulations, directives and decisions.

5. Position of international agreements is not clearly defined in the doctrine, but
it seems advisable to place them between the primary legislation and derivative leg-
islation. Very important in the acquis communautaire is the judicial practice of the
Court of Justice of the European Union, which has the exclusive right to interpret
treaties. CJEU rulings are binding on both the EU institutions and the Member States7.

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

176

5 Protocol to rectify the Polish language version uses the concept of “constituent” (“non-constituent”)
acts instead of “legislative” (“non-legislative“) acts. But in substance it is appropriate to use the concept
of “legislative” (“non-legislative”) acts.

6 Article 23 TEU.
7 CJEU case-law - see Chapter VII.

    2. The doctrine of EU law assumes that the acquis communautaire is the entire ex-
isting EU law together with the pa erned manner of its understanding and appli-
cation, as well as the policies, practices and values inherent in the foundations of 
the EU, i.e. all legislative actions and judicial practice of the CJEU. Any State acceding 
to the EU is required to adopt the acquis communautaire in full. In the process of apply-
ing for membership in the EU, there are doubts as to the scope of the acquis, therefore 
the framework and content of the acquis of EU law are defined additionally in the 
accession treaties, for the avoidance of doubt as to its precise normative definition.



The components of the acquis communautaire are highlighted in the diagram below.

§3. THE HIERARCHY OF SOURCES
OF THE EUROPEAN UNION LAW

1. The problem of the hierarchy of sources of law in the legal system of the Euro-
pean Union is a moot point. The acts of the European Union lack a clear answer. In
the doctrine, part of the opinions is consistent8, but there is no single position. The Lis-
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Implementing acts
- implementing regulations
- implementing directives
- implementing decisions

Other non-legislative
acts

Delegated acts
- delegated regulations
- delegated directives
- delegated decisions



bon Treaty clearly provides a hierarchy only for the sources of the derivative legisla-
tion, so there are a empts to find hierarchy of all sources of EU law in the practice of
EU legal transactions, the judicial practice of the CJEU and the literature of the sub-
ject. Based on all these factors, one can assume, as it seems, the following hierarchy
of sources of EU law:

a) the most important are the rules of law9, which are based on international law
and the legal traditions of the Member States. The basic principles have been
incorporated into the treaties10;

b) then the primary legislation, i.e. the founding treaties together with the
amending treaties and accession treaties; the principle of lex posterior derogat
legi priori applies here;

c) the primary legislation also includes the Charter of Fundamental Rights,
which has the same legal value as the treaties. This creates a kind of hierar-
chy in primary legislation. The interpretation of the provisions of the CFR11

may not lead to widening the scope of EU law beyond the powers of the EU
set out in the Treaties12;

d) international agreements concluded by the European Union (alone or jointly
with the Member States) with other actors in international relations;

e) the next level in the hierarchy are legislative acts as the most important acts
of derivative legislation. The Lisbon Treaty clearly underlines the hierarchy
of binding secondary legislation acts. The autonomy of legal acts with their
simultaneous hierarchy due to the subject ma er of the regulation is also ex-
pressed in the fact that the regulation is not an act superior to the directive,
and the directive does not stand above the decision. In secondary law hier-
archical non-legislative acts, i.e. implementing acts and delegated acts, are
subordinate to legislative acts;

f) legislative acts and non-legislative acts also include the legal instruments of
the Area of Freedom, Security and Justice. The whole area of the AFSJ ap-
plies uniform legal instruments (including exceptions for Denmark, the
United Kingdom and Ireland). However, a 5-year transition period was es-
tablished from the date of entry into force of the Treaty of Lisbon, during
which the instruments of the former third pillar of the EU are to be trans-
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formed into regulations, directives and decisions; the prior regime of the third
pillar of the EU applies until they are transformed;

g) derivative legislation includes also the instruments of the Common Foreign
and Security Policy, which are not legislative acts;

h) after the binding sources of derivative legislation there is the non-binding
legislation, i.e. recommendations and opinions;

i) the hierarchy is complemented by CJEU case law, which admittedly is not
of precedent nature, but it should be noted that in practice it plays a very im-
portant role in shaping the interpretation of the European Union law13.

2. The issue of hierarchy of sources of EU law is still in doctrinal dispute. Until
the binding acts of EU law do not clearly define it there will still be differences in
the doctrine.

§4. PRIMARY LEGISLATION

1. The main source of primary legislation is the Treaty of Lisbon, which changed
the previous founding and reforming treaties. The primary legislation is also known
as statutory legislation, as the EU is an international organization and the treaties act
as statutes14. The first acts of primary legislation were the founding treaties. Histor-
ically, they were:

a) the Treaty establishing the European Coal and Steel Community (ECSC
Treaty),

b) Treaty establishing the EuropeanAtomic Energy Community (EAEC Treaty),
c) the Treaty establishing the European Community (TEC), previously the

Treaty establishing the European Economic Community (TEEC).

2. The European Coal and Steel Communitywas established by the Treaty signed
in 1951 in Paris by Belgium, the Netherlands, Luxembourg, France, Germany and
Italy. The Treaty on the European Coal and Steel Community came into force in 1952,
it was concluded for a period of 50 years, its binding force expired in 2002. The ECSC
Treaty first used the term supranational, it also presented a prototype of the insti-
tutional framework for the European Community and later the European Union. It
regulated all matters relating to the functioning of the common market for coal and
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steel. Although the European Coal and Steel Community no longer exists, it became
a kind of laboratory for the EU in its current form.

3. The same countries that signed the ECSC Treaty have also become the found-
ing members of the European Economic Community and the European Atomic En-
ergy Community. The treaties establishing both Communities were signed in 1957
in Rome, hence they are referred to as the Treaties of Rome. They entered into force
in 1958 and were concluded for an indefinite period. The European Community (the
European Economic Community) was of vital importance, as its successor is the Eu-
ropean Union. The European Atomic Energy Community is of secondary importance,
but the EAEC Treaty has not been reformed and remains in force to this day, some-
what beside the Lisbon Treaty. Primary legislation also includes the treatises on merg-
ers of institutions of the three European Communities. At the same time as the
Treaties of Rome were signed the so called first merger treaty combining the Parlia-
mentary Assemblies and the Courts of Justice of the three Communities into one Par-
liamentary Assembly and one Court of Justice, and the so-called second merger treaty
combined the Councils of Ministers and the Commissions. Resolutions of the Coun-
cil also have the status of primary legislation, they changed the number of judges
and Advocates General of the Court of Justice of the European Union.

4. Primary legislation also includes all annexes and protocols to the treaties. An-
nexes and protocols are adopted by common accord of the Member States. Their
legally binding power is equal to the Treaties. Protocols are tailored to the specific,
distinct nature of the regulated issues, be er than the main text of the Treaties15. An-
nexes are regulations of a technical nature. Protocols and annexes form an integral
part of the treaties16. Treaties are accompanied by declarations, which are not sources
of EU law, but are part of the acquis communautaire. Declarations express the political
will, but are non-binding. Content of declarations is varied, and their authors are all
Member States, groups of states or individual states17. Despite the fact that the dec-
larations are not binding, they play an important role in the interpretation of the
treaties. A ached to the Treaty of Lisbon are: 37 protocols, 2 annexes and 65 decla-
rations.

5. Another components of the primary legislation are the treaties reforming (sup-
plementing) the founding treaties. Their provisions were reformed in the Lisbon
Treaty. These are:

a) the Single European Act (SEA),
b) the Treaty on European Union (Treaty of Maastricht) (TEU),
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c) the Treaty of Amsterdam (TA),
d) the Treaty of Nice (TN),
e) the Treaty of Lisbon (TL).

6. The Single European Act was the first revision of the founding treaties and
made significant improvements in the field of law. Among others, it changed the
mode of voting in the Council and the procedures of cooperation and consent under
the then EEC. Preamble to the SEA expressed the will of the Member States to trans-
form the relations existing among them in the European Union built on the foun-
dations of the existing European Communities and the European Political
Cooperation (EPC). Thus, the Single European Act put in a single act of the treaty-
level the community and intergovernmental trend of European integration, it also
gave to the European Council the right to take action in both these areas. The proce-
dure for the adoption of legal acts was entrusted to the Council with ongoing par-
ticipation of the European Parliament and the Commission. Thanks to the SEA, the
European Communities and the European Political Cooperation became the foun-
dations for the creation of the European Union in its present form.

7. The Treaty on European Union was signed in Maastricht in 1992 and came into
force in 1993. It made a number of significant changes, the most important of which
for the EU law turned out to be the introduction of co-decision procedure, which is
now the ordinary legislative procedure. Part of the Maastricht Treaty contains mod-
ifications to the three founding treaties, and part is the founding treaty of the Eu-
ropean Union. The Treaty on European Union is therefore both the treaty reforming
the founding treaties of Communities and the founding treaty of the European
Union. Institutional reforms initiated by the TEU continued in the Treaty of Ams-
terdam from 1997 (entered into force in 1999) and the Treaty of Nice from 2001 (en-
tered into force in 2003), primarily to make the changes needed to integrate new
Member States to the EU. New se lements were made as to the composition, proce-
dures and allocation of seats in the institutions of the European Communities. The ob-
jective scope of legislative activity of institutions was also increased, by covering
asylum, immigration and visa policies with EU regulations and by integrating the
Schengen acquis into the EU law.

8. The Lisbon Treaty reformed all previously existing treaties. The Treaty on Eu-
ropean Union is the reformed previous TEU. The Treaty on the Functioning of the Eu-
ropean Union is the reformed TEC.

9. The components of primary legislation are also the accession treaties on ac-
cession of subsequent countries to the European Union. The last such treaties related
to the biggest EU enlargement mainly with countries of Central and Eastern Europe.
They are the accession treaty of 2003 (entered into force in 2004), which concerned the
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inclusion of 10 countries in the EU, including Poland, and the treaty of 2005 (entered
into force in 2007), under which Romania and Bulgaria became the members of the
EU. It should be noted that accession treaty with Croatia was signed in 2011 (will
enter into force in 2013). It is the seventh accession treaty.

10. Primary legislation takes precedence before both the secondary law and na-
tional law. The lawmade by the institutions must therefore be based on competency
standard contained in primary legislation. Under the principle of conferral, the EU
acts only within the limits of the powers conferred on it by the Member States in the
treaties to attain the objectives set out therein. Powers not conferred upon the EU in
the primary legislation belong to the Member States. Exceeding those powers, and
even more activities of EU institutions in areas where they have no powers invali-
dates secondary legislation, as decided by the CJEU. In addition, the legal personal-
ity of the European Union does not in any way authorize the EU to legislate or to act
beyond the powers conferred upon it by the Member States in the treaties.

11. The targets of the primary legislation are in the first place the institutions and
Member States. It also happens that the primary legislation has direct effect also on
the citizens of the European Union. If provisions of the treaties result in laws for in-
dividuals they are directly effective in the both vertical and horizontal effects, i.e.
they can be invoked by an individual against domestic authorities as well as other
units.

12. We can distinguish the following features of primary legislation:
a) it is the highest in the hierarchy of EU law, after the rules of law,
b) it provides a legal basis for the EU institutions,
c) it results from the will of allMember States,
d) the founding, reforming and accession treaties are on the same level,
e) acts of secondary legislation and national law must be in conformity with

primary legislation,
f) the Court of Justice of the European Union has exclusive competence to in-

terpret primary legislation,
g) revision and accession procedures of the treaties express the sovereign will

of theMember States,
h) the primary legislation is at the heart of EU law as a new legal order distinct

from the international law18.

13. According to autonomists the specific characteristics of founding treaties de-
cide that the EU law cannot be regarded as public international law. The Lisbon
Treaty has specific features that are not found in other international agreements, or
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at least they do not occur with such intensity. EU law is an independent, au-
tonomous legal order apart from the international law and national laws. This re-
sults from the constitutional nature of the treaties and authorization given by the
Member States to the EU institutions to establish directly applicable law. The views
of autonomists are confirmed by the ruling 6/64 Costa v. Enel, in which the CJEU held
that: The European Economic Community creates its own legal system.

14. According to the internationalists (called traditionalists), EU law is part of
public international law. The founding treaties are regular international agreements.
Thus, they are creating, forming, or constitutive in nature. Internationalists see the
confirmation of this view in decision 26/62 van Gend&Loos, in which the CJEU held
that: The European Economic Community is the new order of international law.

15. Although the positions expressed by the autonomists and internationalists
seem irreconcilable, there is a possibility to establish a more compromise idea. The
European Union law is the particularistic legal system functioning in a global sys-
tem of international law. EU law has particularistic19 special features listed above
with the characteristics of the primary legislation. European Union law is therefore
based on international law, but has special features that allow considering it as
a separate legal system. The specificity of this legal order is confirmed by the judg-
ment Simmenthal 106/77, in which the CJEU stressed the principle of not applying by
national courts acts contrary to the EU standard. In addition, relying on that judg-
ment and the judgment of Costa and van Gend, the CJEU in the opinion 1/91 on the
compatibility of the dra Agreement on the establishment of the EEA with Commu-
nity law emphasizes that (...) the EEC Treaty constitutes the Constitutional Charter of
a Community based on the rule of law. The main features of the law are: the principle of pri-
ority of Community law over national law and the principle of direct effect of Com-
munity law in the national legal orders.
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16. One must also have in mind the distinction between international law and
EU law. In international law there are no mechanisms that allow for effective en-
forcement of the standards of international law in the legal order of the state. In EU
law, however, there is the principle of the direct effect in national law and direct ef-
fectiveness. Standards of European Union law take precedence over national law and
Member States are obliged to apply EU law and adapt national laws to it. According
to the rule of priority and the case-law of the Court of Justice of the European Union,
the primary and secondary legislation of the EU have primacy over the law of Mem-
ber States. It follows from the CJEU case law that primacy of EU law is a fundamen-
tal principle of this law. The fact that the rule of priority is not included in the Lisbon
Treaty, in no way violates the principle itself and the existing case law of the CJEU20.

17. The question of the primacy of EU law over national law is controversial, es-
pecially when it comes to the constitutions of the Member States. According to
the judgment of the Polish Constitutional Court21, Polish accession to the European
Union does not dispute the status of the Constitution as the “supreme law of
Poland”22. This also applies to the standards of secondary EU legislation. As pro-
vided for in the Constitution23, the primacy of ratified international agreement and
the law established by an international organization on the basis of such an agree-
ment over the Polish law does not imply precedence over the Constitution. After the
Polish accession to the EU, there has been a parallel existence of two autonomous
legal systems - Polish and EU. This does not preclude their interaction, and therefore
may cause a possible conflict between EU law and the Constitution. In the event of
such a conflict, the sovereign decision of the Republic of Poland would be to:

1) amend the Constitution,
2) or bring about changes in the regulations of EU law,
3) or - ultimately - withdraw from the EU24.

§5. INTERNATIONAL AGREEMENTS

1. The consequence of giving legal personality to the EU in the Lisbon Treaty is
ius contrahendi, or the right to conclude international agreements. Thus, there is a uni-
form procedure for concluding international agreements, namely the adoption of
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the EU legal regime in this field25. International agreements of the European Union
with other subjects of international law are of great importance in the EU law. They
are higher in the hierarchy than the acts of secondary legislation. Agreements con-
cluded by the EU are binding on EU institutions and Member States. The European
Unionmay conclude agreements with one or more third countries or international or-
ganizations. The EU has the right to conclude international agreements when26:

a) the Treaties so provide;
b) conclusion of an agreement is necessary to achieve, under EU policies, one of

the objectives referred to in the Treaties;
c) conclusion is provided for in a legally binding EU act;
d) conclusion may affect common rules or alter their scope.

2. The Lisbon Treaty empowers the EU to conclude international agreements in
the following areas:

- establishing an area of prosperity and good neighbourly relations with neigh-
bouring countries based on the values of the EU and characterized by close
and peaceful relations based on cooperation27;

- covered by the Common Foreign and Security Policy; EUmay conclude agree-
ments with one or more States or international organizations28;

- readmission of third-country nationals who do not meet the conditions for
entry, presence or residence in the territory of one of the Member States or
ceased to meet them, to the countries of origin or the countries from which
they come29;

- research and technological development30;
- environmental protection31;
- common trade policy and transport32;
- development cooperation33;
- agreements on economic, financial and technical cooperation with countries

other than developing countries34;
- humanitarian cooperation35;
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- agreements with one or more third countries or international organizations
forming an association involving reciprocal rights and obligations, common
action and special procedures36;

- monetary policy, in particular the system of exchange rates of the euro against
the currencies of third countries37.

3. The right to conclude international agreements results from the treaties and
other provisions of EU law. The Lisbon Treaty provides for direct delegations to
conclude international agreements with third countries or international organiza-
tions. Moreover, the right to conclude international agreements results from the prin-
ciple of parallelism of internal and external powers developed in the CJEU case law.
This principle, also known as powers implied, allows to conclude international agree-
ments, not only on the basis of direct authority of the treaties, but also on the basis
of secondary legislation established under the treaties. The Court of Justice of the Eu-
ropean Union expressed it as follows in the ERTA judgment38: Community has the ca-
pacity to enter into international agreements with third countries in the field of all the
objectives set out in the Treaty. This power derives not only from the direct authority of
the Treaty, but also, in equal measure, from other provisions of the Treaty and the measures
issued on their basis by the Community institutions. Thus, the basis for the conclu-
sion of international agreements by the EU are not only the regulations of the pri-
mary legislation, but also the acts of the secondary legislation, which is supported
also by the provisions of the Treaty of Lisbon39.

4.Member States are obliged to respect the principle of loyalty and cannot enter
into agreements “in parallel” to the EU agreementswith respect to issues that have
been settled by an agreement concluded by the EU and cannot impede the achieve-
ment of the objectives of the EU. Any agreement entered into by the Member States
had to be adapted to EU law at the stage of efforts to join the EU, in accordance with
the requirements of the Copenhagen criteria. The States, limiting their sovereignty by
joining the EU, also provided the EUwith right to conclude international agreements
on their behalf. Exceptionally, Member States may conclude agreements for the im-
plementation of EU secondary legislation, but under the strict supervision of the
Commission, e.g. agreements on small border traffic.

5. All international agreements concluded earlier by the European Community
became the EU agreements. The European Union took over the rights and obliga-
tions arising from EC agreements, joining them in place of the previous Community.
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The EU establishes all appropriate forms of cooperation with the United Nations and
its specialized agencies, the Council of Europe, the Organisation for Security and Co-
operation in Europe and the Organisation for Economic Cooperation and Develop-
ment. The European Union is also required to maintain appropriate relations with
other international organizations. This obligation rests with the High Representative
of the Union for ForeignAffairs and Security Policy and the Commission. Union del-
egations in third countries and at international organizations are also subject to this
obligation. They ensure the representation of the EU and work in close cooperation
with the diplomatic and consular missions of the Member States.

6. International agreements are subject to the CJEU control for compliance with
the Treaties. The exception are CFSP agreements due to the general exclusion of the
Court’s jurisdiction in this area. CJEU control also covers the agreements in the field
of AFSJ. If international agreements are concluded by the EU and the Member States
on one side (the so-calledmixed agreements) with third countries they require rati-
fication by all Member States. Mixed agreements are concluded mainly when their
subject includes matters falling within the competence of the EU and the Member
States, e.g. the agreement on the establishment of the World Trade Organization
(WTO). The agreements determine whether they produce direct effect in national
law or not. If they produce such an effect then individuals are guaranteed the right
to rely on such agreements.

7. Association agreements occupy a special place among the agreements con-
cluded by the European Union. Division of association agreements is shown in the
graph below.

Themost important for the development of European integration are the treaty as-
sociations with European countries. These include bilateral rights and responsibili-
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ties, actions and procedures. Theyare based on free trade area and politicalobjectives
that could lead to membership. Although there is no such requirement in agreement
with European countries, in practice,EU accession agreements are preceded by the EU
associations agreements. Then the free-trade zone changes into the customs union40

by replacing the association agreements with accession agreements. This was the case
even for the largest expansion of the EU, when Europe Agreements signed with the
countries of Central and Eastern Europe started their way to EU accession. The Court
of Justice of the European Union pointed out that the agreements constituted an in-
tegral part of EU law, binding both the Member States and the candidate countries41.
The latest type of association agreements with European countries are the European
Stabilisation and Association Agreements concluded with the Balkan countries, e.g.
with Macedonia. The main difference between treaties and association agreements is
that treaties are self-executing and agreements require implementing instruments.

Association treaties with European countries also include the European Free
Trade Area (EFTA) and the European Economic Area (EEA). The EFTA States are
Norway, Iceland, Switzerland and Liechtenstein, and the EEA countries include all
Member States of the EU and EFTA countries, except Switzerland. These forms of as-
sociation with the European Union allow the deepening of European integration, in
particular, because the EEA is based on the principles of the internal market42.

The associations with non-European countries include: ACP (association with
African countries, Caribbean and Pacific), Euro-Med (association with non-European
countries of the Mediterranean). Constitutional associations concern associations of
the European Union with overseas countries and territories (former colonies of Mem-
ber States).

§6. DERIVATIVE LEGISLATION

1. Derivative legislation is issued in order to carry out the tasks set out in primary
legislation. Types of secondary legislation are different because of the issuing insti-
tutions, the legal nature and the recipients. The number of different types of legal
acts of the EU has been significantly reduced. The Lisbon Treaty sanctioned naming
of the most important secondary legislation and its characteristics. The main changes
included the introduction of the division into legislative and non-legislative acts. In
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addition, this is the form of theAFSJ acts (formerly the third pillar). The Lisbon Treaty
divides derivative legislation to:

1) legislative acts:
a) regulations,
b) directives,
c) decisions,

2) non-legislative acts:
a) delegated acts,
b) implementing acts,
c) decisions of the European Council,
d) interinstitutional agreements;

3) instruments of the Common Foreign and Security Policy;
4) instruments of the Area of Freedom, Security and Justice (temporary situation

until 2014);
5) non-binding acts.

2. In the areas covered by the EU legislative competence adopting unnamed acts
was abandoned on the grounds that their use can result in an impression of estab-
lishing generally applicable standards using non-standard legal instruments. At the
same time it was advised to take caution in regulating this type of non-standard in-
struments in other cases, recommending the use of other legal acts. Considering
a draft legislative act, the European Parliament and the Council refrain from adopt-
ing acts not provided for by the legislative procedure applicable in the given field.

§7. LEGISLATIVE ACTS

1. General remarks

1. Legislative acts are acts adopted by legislative procedure and determine the es-
sential elements of the given field. Regulations, directives and decisions are adopted
by the ordinary legislative procedure or the special legislative procedure. Non-leg-
islative acts are adopted on a completely different basis43. Both legislative and non-
legislative acts are binding sources of secondary legislation. They are adopted to
implement EU powers. Regulations, directives and decisions may be in the legisla-
tive, delegated and implementing form. Where the Treaties do not provide for the
type of adopted act, the institutions select the type of act to be adopted, in accordance
with applicable procedures and the principle of proportionality. Legal acts are justi-
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fied and refer to proposals, initiatives, recommendations, requests or opinions re-
quired by the primary legislation44.

2. Definitions of regulations and directives contained in the TFEU are the same as
under the previous legislation, a slight modification was made only in the case of
the decision45. Regulation, directives and decisions are usually adopted under the or-
dinary legislative procedure jointly by the European Parliament and the Council on
a proposal from the Commission. In special cases provided for in the treaties, the
adoption of a regulation, directive or decision by the European Parliament with the
Council or by the Council with the European Parliament constitutes a special leg-
islative procedure. Exceptionally, legislative acts may be adopted on the initiative of
a group of Member States or the European Parliament, on a recommendation from
the European Central Bank or at the request of the Court of Justice or the European
Investment Bank46.

2. Regulations

1. Regulation has general application, binding in its entirety and is directly ap-
plicable and constitutes an act of general application. It is binding on all Member
States and does not require implementation into national laws. Regulation, as the
law in national law, is abstract in nature and can be used in an unspecified number
of cases. It is addressed to the institutions and bodies of the EU and the Mem-
ber States and their authorities, as well as natural and legal persons. Regulations
apply in full, so Member States cannot apply them in a selective manner. They must
be observed by all the entities that are recipients. Since regulations does not need im-
plementing acts in order to be valid, regulation become part of national law, and the
standards contained in them should meet the requirement of completeness.

2. Regulations are binding not only directly, but also immediately, they immedi-
ately give powers protected by national courts. Member States must comply with the
regulation simultaneously and uniformly. They cannot introduce measures in vio-
lation of direct application, because the application of the regulation is independent
of any reception of national law. Regulation is a manifestation of the EU intervention
in national law by the method of substitution, which assumes total harmonization
of law as a result of the replacement of the national standards by the standards of EU
law. Thus, by providing a complete harmonization of the legal system in the Euro-
pean Union, substitution becomes a manifestation of the most advanced European in-
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tegration in the field of law. Regulation is an instrument to standardize the law
across the EU and has the greatest impact on the domestic legal order. Member
States may not alter or supplement the regulations.Member States are losing power
to legislate in the area governed by regulation47. In addition, Member States have the
obligation, under the principle of solidarity, to ensure the full effectiveness of the reg-
ulations.

3. If the earlier national laws are contrary to the regulation, Member States are re-
quired to repeal such acts. National law cannot restrict the rights of individuals to rely
directly on EU law. Regulation is an instrument of the EU legislature’s deepest in-
terference in the legal systems of theMember States. These are acts that “automat-
ically” become an integral part of the national legal systems of all Member States.
Member States are obliged to repeal the earlier national legislation incompatible with
the regulation and to not constitute such legislation in the future. Regulations relate
mainly to the most important areas of EU activity, including: common commercial
policy, the common agricultural policy, the common fisheries policy, etc.

3. Directives

1. Directives are addressed to the Member States only and require implemen-
tation into national law. Directives bind Member States to whom they are ad-
dressed, but they allow states to choose freely the form and means as to the result
to be achieved. In order to be effective in national order, the implementation must
be done in a correct and timely manner. Freedom of choice of forms andmethods of
implementations by the Member States is limited by the requirement, that the im-
plementation should cover all regulations of directives, because the Member States
cannot implement only certain provisions of the directives. The purposefulness of
directives requires that each Member State has accepted as part of its legal system,
all necessarymeasures so the Directive is fully effective, i.e. in line with the objectives.
If the directive has not been correctly transposed into national law, it can only grant
rights, but not impose obligations on individuals. The courts of theMember States are
obliged to take account of this fact, as it results from the principle of the primacy of
EU law.

2. Member States, under the freedom of the manner of implementation of di-
rectives into national law,may create new national laws or modify existing ones.Di-
rective enters into force at the time of its referral to the Member States, and states are
required to implement it in a timely manner. Thereafter, if the directive is properly
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implemented, the courts and state administrative authorities apply national law im-
plementing the directive, rather than the directive itself. TheMember State is required
to notify the Commission of the implementing measures, while the national act of
implementation should include reference to the directive or the information that it
implements the directive. If the Directive does not provide for criminal sanctions for
non-compliance, they can be determined by the Member States.

3. Implementation of directives is carried out in accordance with the principle of
solidarity (loyalty). This means that Member States must take all general and specific
measures to comply with treaty obligations or actions of the EU institutions. The
CJEU case law clarifies that Member States shall take all measures necessary to en-
sure that the directive is fully effective, in accordance with the purpose it serves. The
Commission constantly monitors and coordinates the implementation of the direc-
tives and the Member States are required to comply with all the rules that ensure
quick and full integration of legal matter covered by the directive into national law
order. The Commission may question the correctness of the transposition of the di-
rective into national law. The main function of these directives is to approximate the
laws of the Member States. This concerns the harmonization of national legislation
with EU law and this assumption should be observed, even if directives are too
vague. The obligation to properly implement the directives was also confirmed in
the case-law of the CJEU48, which highlighted that: The Member States’ obligation aris-
ing from a directive to achieve the result envisaged by the directive and their duty under the
principle of solidarity to take all appropriate measures, whether general or particular, to en-
sure the fulfilment of that obligation, is binding on all the authorities of Member States in-
cluding, for matters within their jurisdiction, the courts.

4. If the Member States fail to implement the directive, it may be subject to an ac-
tion for breach of EU law. In addition, if the state does not implement the directive
within deadline or implements it improperly, individuals may pursue claims against
the State under the provisions of the directive. As the deadline for the implementa-
tion of the directive is final, individuals can claim its effectiveness after the deadline
for implementation, even if the national authorities did not to implement the direc-
tive.

5. The general rule is to implement the directive by legislative acts of general ap-
plication in theMember States. In the Polish case in the form of an act or regulation.
The European Court of Justice ruled that the full interpretation requires the proper
implementation by legislative measures. In addition, the CJEU expressly noted that
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an administrative act is insufficient, due to the fact that the practice of an adminis-
trative nature are inherently variable and not sufficiently widely published49.

6. Directives are instruments of harmonization of national law, but unlike
the regulations they do not interfere so much in the national legal systems. Direc-
tives lead to the approximation of Member States’ legal systems, but not their iden-
tity. The fact that directives bind the states in relation to the purpose and outcome,
leaving the choice of means, proves that this type of secondary legislation takes into
account the legal conditions of each Member State. As a result the directives are flex-
ible harmonization instruments used in different ways by the EU institutions. Usu-
ally a directive is addressed to all Member States and therefore the CJEU held the
directive as an act of general application. In view of this, directives are measures to
ensure alignment with the acquis in the Member States by means of two methods:
harmonization and coordination. Harmonization is the reconciling, mutual adjust-
ment of individual elements into one whole; the EU, by means of directives, obliges
the Member States to eliminate the most significant differences between their legal
systems. Coordination, however, is the interaction for the mutual approximation of
the laws. It is used when too many difference in national systems does not allow for
harmonization. Therefore it relates to those areas of law which by their nature do not
require the intervention of EU in legal relationships governed by national law.

7. Directive as a mean of harmonization of national legislation is subject to doc-
trine discussions. The doctrine according to the contents of the directive divides har-
monization to50:

a) complete harmonization;
b) partial harmonization:
- partial in the strict sense, when the directive only partially regulates the area

in question,
- optional, if the standard of the directive gives Member States the choice of

an appropriate measure,
- alternative, if the directive clearly shows the options that can be selected al-

ternatively,
- minimum, if the standard specifies only a minimum standard.

The national act of implementation should include reference to the directive, or
the information that it implements the directive. Member States are required in the
framework of implementing measures to notify the European Commission of the
measures taken. The Lisbon Treaty has strengthened the obligation to notify. The
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Commission in an action against a Member State for breach of treaty obligations51
may bring an action against the State for failure to fulfil the obligation to notify of
measures taken to implement the directive. The Commission shall, if it considers it
appropriate, immediately in the first phase of the proceedings before the ECJ, spec-
ify the amount of the lump sum or penalty payment to be paid by theMember State52,
which it considers appropriate in the circumstances. This obligation shall take effect
on the date specified in the judgment of the Court53.

8. There is controversy in the doctrine with regard to the direct effect of direc-
tives. The conditions of the direct effect of directives are clarity, accuracy and un-
conditional provisions of the directive. The CJEU case law developed this problem54.
The Court held that directives have direct effect, but only on the vertical plane. This
means that an individual can rely on the provisions of the directives in the proceed-
ings against the Member State. Direct effect of directives on the vertical plane is con-
ditioned by the deadline for implementation, then theMember States apply national
law implementing the directive, rather and not the directive itself. However, in the
absence of the implementation of the directive, despite the lapse of the prescribed
period, individuals may rely directly before the court on the rules of not implemented
or improperly implemented directive. Directives do not, however, have direct effect
on the horizontal plane, that is, one cannot invoke the provisions of the directives in
proceedings against individuals. This is due to the fact that directives are only ad-
dressed to the Member States and it is for them as such that directive creates obliga-
tions.

9. EU law requiresMember States to make good the damage caused to individ-
uals as a result of the lack of implementation of the directive. Individual is entitled
to compensation after meeting three conditions.

Firstly, the purpose of the directive must be to grant rights on individual entities,
i.e. the intended effect is to give the rights to individuals.

Secondly, the content of those rights can be determined under the provisions of
the directive.

Thirdly, there must be a causal link between the breach of the obligation by the
State and the damage.

10. Therefore, the Member State bears the responsibility for incorrect or untimely
implementation of the directive. As a rule, the deadline for implementation ranges
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from one to three years. The state cannot rely on the internal difficulties of imple-
mentation. Any such objection is notified by the Member State in the process of es-
tablishing the directive, in the discussion in the Council. The state can then submit
request for modification of the directive. Any objections on the part of Member States
are taken into account at the stage of development of this act of secondary law. Since
the entry into force of the directive, Member States are obliged to take any action in
order to implement it correctly and on time. In the period between the entry into
force of the directive and the date of implementation, the national authorities have
a duty to refrain from interpreting domestic law not in accordance with the objec-
tives of the directive. Therefore, Member States are obliged to respect in this transi-
tion period the principle of loyalty in the negative aspect.

11. Individuals may pursue claims against state authorities under the provisions
of the directive that has not been implemented or has been implemented incor-
rectly. Thus, the directive can be invoked against the state before the national courts,
which act in such situations as the courts of the EU. In addition, it should be noted
that the case-law of the CJEU has extended the concept of a Member State in relation
to state indemnity associated with non-compliance with the provisions of the direc-
tive.

12. Extending the concept of a Member State in the case law is called the emana-
tion of the state. The Court of Justice pointed out in several judgments that indem-
nity for failure to implement the directive applies not only to the state in the sense of
its classical legislative, executive and judicial authorities. By developing the concept
of emanation of the state, this responsibility was extended to organizations or bod-
ies subject to the authority or control of the State or having special powers that go be-
yond the scope of the powers arising from the normal rules applicable in relations
between individuals55. Action against the State may be brought regardless of the form
of the state, whether a public authority or an employer56. Therefore an emanations of
the state according to the CJ are, among others, customs, police, taxation, local and
regional authorities, companies with state ownership, state-owned airlines, public
health services, etc.

13. Directive, as opposed to the regulation, only involves the Member States to
which it is addressed, while the regulation is effective for all recipients, all entities of
EU law. The basis for a directive is in the first place the treaties, but often the basis for
the directive is in regulation. Thus, the full effectiveness of the directive is ensured by
two-stage drafting. First, the directive is issued by the competent EU institutions,
then compulsorily implemented into national law by the relevant authorities of the
Member States.
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14. Directives played a special role in the development of the internal market.
From SEA up to a common market the means of implementing its objectives were
primarily directives. Currently, directives apply among others, to labor law, tax law,
consumer protection, etc.

4. Decisions

1. Decisions are binding in their entirety. A decision which specifies its recip-
ients is binding only on them. The recipient can be EU institutions, Member States
and individuals. The institutions of the European Union may establish decisions
without the recipients, but most often they are individually addressed to specific re-
cipients. Recipients are referred to, directly or indirectly, inter alia by specifying a par-
ticular group of individuals or legal entities and Member States. They are called pro
foro externo decisions. There are also the so called pro foro interno decisions, i.e. relat-
ing to the so-called EU internal law, and therefore mainly to activities of institutions
and the technical issues. The decision is essentially to apply the principles of the
treaties in individual cases. The essence of the decision shows that the content may
be detailed, and can even specify the methods of achieving the objective.

2. The decision, which indicates the recipient is a specific-individual act, and
not a widely applicable act like the regulation. It is binding in its entirety upon those
to whom it is addressed, therefore it imposes directly effective obligations, and the
recipient does not have the freedom as to how to implement the decision. Decisions
which specify the recipients are notified to the recipients and take effect upon such
notification57. Decisions which do not specify the recipients are referred to as de-
cisions of general application, as they have effect in relation to all those potentially
affected.

3.Decisions addressed to the Member States apply in full to all of their bodies
and can be invoked by an individual against the state.Decisions addressed toMem-
ber State cannot invoke horizontal effects58. Member States must therefore take all
necessary measures to implement the provisions of the decision. The state cannot
rely on internal difficulties as a condition for failure to apply the decision. The Court
of Justice of the European Union ruled that in such a case, a Member State, in con-
sultation with the Commission, shall determine how to address the problems arising
during establishment of decisions. Decisions are individual, they can be compared
to national administrative decisions. Decisions are an instrument of the executive
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functions of the Council and the Commission, which they use in giving instructions
or authorization to the recipient of the decision.

4. Individuals may rely on the content of the decisions before the national courts.
The circle of recipients of the decision is in principle limited; decision cannot produce
erga omnes effects. This feature essentially distinguishes decisions from regulations.
The subjects of decisions include: state aid, mergers of companies.

§8. NON-LEGISLATIVE ACTS

1. General remarks

1. The Lisbon Treaty does not specify what types of legal acts fall into the category
of non-legislative acts, nor does it define the category. In general, it can be assumed
that these are all types of legal acts of the EU other than legislative acts. The category
of non-legislative acts provided for in the Lisbon Treaty includes:

1) delegated acts;
2) implementing acts;
3) other non-legislative acts (including, among others: decisions that are not de-

cisions of a legislative nature, interinstitutional agreements, etc.).

2. Non-legislative acts are binding legal acts. These acts are not subject to sub-
sidiarity check carried out by the national parliaments and the adoption process, es-
pecially in the Council, does not have to be open59.

2. Delegated acts

1. Delegated acts include:
- delegated regulations,
- delegated directives,
- delegated decisions.

2. In accordance with the TFEU60, legislative act may delegate to the Commission
the powers to adopt non-legislative acts of general application that supplement or
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amend certain non-essential elements of a legislative act, i.e. the delegated acts.
The delegation of powers cannot relate to the essential elements of an area because
they are reserved for the legislative act. The mandate of the legislative act clearly de-
fines the objectives, content, scope and duration of delegated powers.Delegated acts
grant quasi-lawmaking powers to the Commission. Conditions to which the dele-
gation is subject are clearly defined in legislative acts, with the mode of control of
delegated acts issued by the European Commission, which is expressed in two as-
pects:

- The European Parliament or the Council may decide to revoke delegated
powers;

- delegated act may enter into force only if the European Parliament or the
Council do not object within a period set by the legislative act.

3. The Council and the EP will be able to use these surveillance measures inde-
pendently. For the purposes of these provisions, the European Parliament establishes
by a majority of its component members, and the Council by a qualified majority.
Delegation of the act to the European Commission may be cancelled if the EP or the
Council considers that the proposedmeasures go beyond the powers delegated to the
Commission in the directive, regulation or decision. The Council or the EP may re-
voke the delegation if it is determined that the measures taken by the European Com-
mission are not compatible with the aim or content of the act or that they violate the
principle of subsidiarity or proportionality. Objection of the Parliament or the Coun-
cil requires the Commission to present a revised draft implementing act, or to pro-
pose a legislative act (regulation, directive or decision of the Council and the
European Parliament) including provisions that the Commission had previously
planned to issue in the form of its implementing act. The possibility of an indepen-
dent block by the Council and the EP of a draft delegated act of the Commission is
quite radical, because it results in withdrawal of the powers previously delegated to
the European Commission. At the same time it is ex post, because it will be used only
after a negative opinion of the Council or the Parliament on the Commission’s use of
powers granted in the given field. Less radical is the power of the Council or the Par-
liament to object within the time provided by a legislative act, as it leads to blocking
of the entry into force of a specific delegated act, and thus is an ex ante61.

4. Withdrawal by the Council or the EP of powers delegated to the European Com-
mission does not require changes in the legislative act, which included those rights.
The Commission issues delegated acts under the powers contained in the acts laid
down both in accordance with the ordinary legislative procedure (i.e. by both insti-
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tutions together) and in accordance with special legislative procedures (by the Coun-
cil with the participation of PE or by the PE with the participation of the Council). If
the powers of the European Commission have been delegated in a legislative act es-
tablished in accordance with a special legislative procedure, withdrawal of the Eu-
ropean Commission’s powers will be a controversial issue.

Problematic situation would arise for example if the Parliament wants to take
the Commission’s powers to issue delegated acts already granted by the legislative
act of the Council, issued after consultation (only) with the EP.

5. Delegated acts are adopted by delegation recognized in a legislative act. Es-
tablishment of delegated acts shall belong exclusively to the Commission. It de-
pends upon the approval of the EU legislator, namely the Council and the European
Parliament, whether and to what extent the powers are delegated. Delegated acts are
both for establishing “technical” rules aimed at detailing the legislative act and for
changing certain elements of the act. EU institution that issued the legislative act,
which included the authority to issue a delegated act, has mechanisms to supervise
the activities of the European Commission.Delegated acts are an attempt to recon-
cile the need for clear democratic legitimacy of acts establishing generally applicable
standards with the need for rapid and accurate response to the dynamic situation in
some areas within the competence of the EU (e.g. in the area of financial markets).
This allowed delegating powers to set generally applicable standards, but with the
“technical” nature, for the European Commission, while maintaining EU legislator’s
strong supervisory powers over the use of granted powers by the Commission62.

6. Delegated acts are hierarchically subordinate to legislative acts. Their nor-
malization range is limited to supplementing or amending certain non-essential ele-
ments of legislative acts. Delegated acts are established as a result of the procedure
completely different from both the regular and special legislative procedure. How-
ever, from the point of view of the effects in the legal systems of the Member States,
their legal nature will be identical to the nature of legislative acts. For example, in
terms of implementing obligations of the Member State, the legal nature of a del-
egated directive, which is a non-legislative act, is analogous to the directive, which
is a legislative act. At the same time, one should remember that delegated acts con-
cern non-essential elements of legislative acts. The essential elements are regulated
exclusively by the legislative acts. It is a vague concept, so in the future it may give
rise to disputes as to the scope of the Commission’s delegated powers. It seems that
this may be the reason for an action before the Court of Justice of the European Union.
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3. Implementing acts

1. Implementing acts are:
- implementing regulations,
- implementing directives,
- implementing decisions.

2. In accordance with the TFEU63, if uniform conditions are necessary for imple-
menting legally binding EU acts, those acts shall confer implementing powers on
the Commission or exceptionally on the Council (in duly justified cases and in mat-
ters of the CFSP). Implementing acts are designed for implementation of legislative
acts. Implementing acts can be adopted under the supervision of the Member States.
The European Parliament and the Council, acting by means of regulations in accor-
dance with the ordinary legislative procedure, lay down in advance of the rules and
general principles concerning mechanisms for control by Member States of the Com-
mission’s implementing powers.

3. In general, the Member States adopt all measures of national law necessary
to implement legally binding EU acts. Thus, the execution of EU law remains a do-
main of national authorities. Basically, the execution of EU law is done with the use
of the instruments of Member States. In a broad sense, the instruments of national law
that implement the EU law should be regarded as implementing acts of the EU.

4. Implementing powers are provided to the Commission by the European Par-
liament and the Council (in legislative acts established in both the ordinaryand spe-
cial legislative procedure). However, implementing powers to the Council are
provided by the European Council (in the CFSP non-legislative acts). A controversial
issue is the transfer of implementing powers in a delegated act. Although it is
a legally binding act, it actually would be a transfer of implementing powers to the
Commission by the delegated act issued by the European Commission.

4. Other non-legislative acts

1. The Lisbon Treaty also provides for the issuance of non-legislative acts which
cannot be classified as implementing acts or delegated acts. Therefore, it seems ad-
visable to give them a working name: other non-legislative acts. The most important
among them are the specific non-legislative decisions, interinstitutional agreements
and other, e.g. acts of the European Central Bank.
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2. The TFEU provides for making decisions that are not of legislative nature, and
are neither implementing nor delegated acts. Such decisions may indicate or not in-
dicate the recipient and are used primarily in the area of CFSP. Assuming that the
basic division of binding legal acts of the new EU is of dichotomous nature, the cat-
egory of non-legislative acts - in addition to delegated and implementing acts - also
includes:

- acts of the Council, adopted on the basis of the Lisbon Treaty without any in-
volvement of the European Parliament (under different EU policies), also
known as independent acts of the Council, e.g. the Council determines com-
mon customs tariff duties, acting on a proposal from the Commission64; the
Council may (after consulting the ECB) to accept protective measures on the
movement of capital to or from third countries65; the Council may decide that
public aid is compatible with the internal market66;

- decisions of the Council and the European Council adopted in the framework
of the CFSP;

- decisions of the European Council concerning the internal organization of the
Council67;

- decisions of the European Council under the simplified revision procedures of
the Treaties68.

3. Non-legislative acts of the EU also include interinstitutional agreements.
The European Parliament, the Council and the Commission consult each other and
by common agreement make arrangements for their cooperation. For this purpose,
they may, in compliance with the Treaties, conclude interinstitutional agreements
whichmay be binding69. Interinstitutional agreements are formal acts, applied by the
institutions, and the European Commission takes initiatives in the annual andmulti-
annual programming of the EU to achieve interinstitutional agreements.

4. Specific acts are also other acts that are not legislative acts, while they are not
delegated acts and implementing acts, such as: Council regulations determining the
languages of the EU institutions (without prejudice to the provisions of the Statute
of the CJEU)70; regulations and decisions of the European Central Bank71. The possi-
bility of establishing such acts undermines the unified catalogue of sources of EU
law.
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§9. NON-BINDING ACTS

1. Non-binding acts are recommendations and opinions. The Council adopts
the recommendations at the request of the Commission, in all cases where the
Treaties provide for adoption of acts by the Council on a proposal from the Euro-
pean Commission. The Council makes determinations unanimously in those areas in
which unanimity is required for the adoption of the EU act. The Commission and
the European Central Bank adopt recommendations in the specific cases provided for
in the treaties72.Opinions, just like recommendations, are non-binding acts, but may
have legal effects. Opinions are usually issued when the request is made by other in-
stitutions. If the treaty provides for an opinion, e.g. of the Parliament, the Council
admittedly does not have to take it into account, but failure to request an opinion by
the Council to the European Parliament is a significant breach of the procedural re-
quirement and as a result may lead to the invalidity of the act.

2. Non-binding secondary legislation is known as the so called soft law. Some-
times soft law is created in areas where institutions do not have the competence to
adopt binding acts or there is no political will among the Member States to adopt
them. The actual status of the legal act is always determined not by its name, but by
the content.

3. Recommendations and opinions are legal acts created on the own initiative of
a legislative body (recommendation) or inspired by another entity (opinion). They are
not legally binding, but the courts may take into account the recommendations in-
dicating the interpretation of EU law. Internal recommendations (addressed to EU in-
stitutions and bodies) are published as COM documents, which in practice may
precede release of legislative and non-legislative acts.

4. In addition, there are many new categories of acts, called atypical acts, such as
patterns of activities, schedules, projects, programmes, etc. They are sui generis acts
on the verge of law and policy. They are defined as unnamed (informal) acts, and as
modified by the TL, it is recommended to use them rarely.

§10. INSTRUMENTS OF THE COMMON FOREIGN
AND SECURITY POLICY

1. CFSP instruments are the exception to the unified catalogue of sources of EU
law. Common foreign and security policy is subject to specific rules and procedures;
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it is implemented by Member States and the High Representative by means of na-
tional and EU instruments. The CFSP excludes the adoption of legislative acts.
Therefore, they are a special kind of non-legislative acts, different from the delegated
acts and implementing acts. They are established only by the Council and the Euro-
pean Council. Parliament’s role here is limited.

2. According to the EU Treaty CFSP instruments are73:
1) general guidelines;
2) adopting decisions defining:

i) actions to be undertaken by the Union;
ii) positions to be taken by the Union;
iii) arrangements for the implementation of the decisions referred to in points

(i) and (ii);
3) strengthening systematic cooperation between Member States in the conduct

of policy.

4. Decisions in the CFSP are taken by the European Council and the Council on
the initiative of the Member States, the High Representative of the Union for For-
eign Affairs and Security Policy, or the High Representative with the support of
the Commission. Member States and the High Representative - alone or with the
support of the European Commission - can also refer to the Council any question re-
lating to the common foreign and security policy and may submit proposals74. In
cases requiring a rapid decision, the High Representative shall call, on its own ini-
tiative or at the request of a Member State, within 48 hours, or - in an emergency -
a shorter time period, an extraordinary meeting of the Council. When taking the de-
cision in the field of the CFSP, if the State abstains from voting at the same time it can
make a formal statement. In a spirit of mutual solidarity, the Member State shall re-
frain from any action likely to conflict with or impede EU action taken on the basis
of that decision. Other Member States are obliged to respect its position. The decision
shall not be adopted if the Council members who have made a statement in connec-
tion with abstention represent at least one third of the Member States whose total
population is at least 1/3 of the population of the Union. As a rule, the Council takes
decisions by consensus, but also exceptionally allows for qualified majority voting,
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e.g. in the adoption of decisions defining Union action or position, in accordance with
the proposal of the High Representative, which was presented following a specific re-
quest from the European Council on its own initiative or on the initiative of the High
Representative, or in the adoption of decisions implementing decisions defining
a Union action or position.

5. Decisions determining the actions that should be undertaken by the Union, are
operational in nature. They apply to specific situations in which taking operating ac-
tion is deemed necessary. These decisions determine the range of actions, objectives,
scope and resources to be made available to the Union, the conditions for their im-
plementation and duration. However, decisions on the positions to be taken by the
Union concern international relations. They define the EU’s approach to specific is-
sues of geographical or thematic nature.

6. In addition, a common approach defined in the TEU75 can be considered an in-
strument of the CFSP. Member States in the European Council and the Council agree
on all matters of the CFSP, which are of general interest, in order to determine a com-
mon approach. Before taking any action on the international scene or entering into
any commitment which could affect the interests of the EU, each Member State con-
sults the others within the European Council or the Council. Member States ensure,
through the convergence of their actions, the possibility of implementing the Euro-
pean Union interests and values on the international arena. The rule of loyalty is ap-
plicable here. When the European Council or the Council has defined a common ap-
proach, the High Representative and the foreign ministers of the Member States
coordinate their activities within the Council. The diplomatic missions of the Mem-
ber States and the Union delegations in third countries and at international organi-
zations cooperate and contribute to the formulation and implementation of
a common approach.

7. The former third-pillar instruments (general guidelines and principles, com-
mon strategies, joint actions, common positions and decisions) apply temporarily,
but they have to be replaced as soon as possible by the new CFSP instruments.

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

204

75 Article 32 TEU.



§11. INSTRUMENTS OF THE AREA OF FREEDOM,
SECURITY AND JUSTICE

1. General remarks

The area of freedom, security and justice is an area without internal frontiers
which assures free movement of persons in conjunction with appropriate measures
with respect to external border controls, asylum, immigration and the prevention
and combating of crime. This includes the Schengen acquis integrated into the for-
mer I and III pillar. So AFSJ gives a uniform legal nature to the Schengen acquis in-
corporated to the EU law. Compromise specific solutions are transitional provisions
on the status of the acts created in the third pillar76, according to which they will be
valid for 5 years from the entry into force of the Treaty of Lisbon, i.e. until 30 No-
vember 2014. During the transitional period acts are to be changed to regulations,
directives and decisions. Also, compromise solutions are some of the provisions
granting powers to exclude participation of the United Kingdom, Ireland and Den-
mark in their establishment and application.

2. Definition of the Schengen acquis

1. The AFSJ’s most important part is the Schengen acquis. Therefore, it is nec-
essary to define this term, which determines a set of basic sources of law, from which
derives the Area of Freedom, Security and Justice. Schengen acquis is a treaty term,
also used in the acts of EU secondary legislation, doctrine and case law. It was orig-
inally formed in the Protocol integrating the Schengen acquis into the legal frame-
work of the European Union annexed to the Treaty of Amsterdam77. Since that time,
it is an integral part of the EU legal system sanctioned by the Lisbon Treaty.

2. Schengen acquis includes the Schengen Agreement of 198578, the Convention
implementing the Schengen Agreement of 199079 and all acts based on them. In ad-
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dition, the Schengen acquis also includes the related acts of primary and secondary
legislation created after the incorporation of the Schengen acquis into EU law, in par-
ticular the Schengen Borders Code and Community Code on Visas80. Schengen ac-
quis is part of the open directory of the sources of European Union law81.

3. Instruments in force until 2014

1. Legal instruments of the third pillar remain valid until 2014. These are:
a) common positions,
b) joint actions (modified by TA),
c) decisions,
d) framework decisions,
e) conventions and convention implementing measures.

Within theAFSJ, and previously in the fields of police and judicial cooperation in
criminal matters, Member States are obliged to inform each other and conduct con-
sultations with one another within the Council. They are also required to organize co-
operation between the competent national administrative services.

2. Member States presented their vision for common positions on intergovern-
mental conferences. However, joint actions are more precise and definedmore closely
than the common positions. The principle of subsidiarity applies here - a joint action
could be taken by the European Union only if the EU achieved its purpose better
than Member States acting alone. Joint actions could provide that measures needed
for their implementation will be adopted by qualified majority82. The Amsterdam
Treaty modified the structure of the acts of the former third pillar, eliminating joint
actions and replacing them with decisions and framework decisions. Joint activities
in the third pillar are no longer taken, but those created prior to the TAare still valid.

3. Decisions and framework decisions created in the former third pillar are
binding, but do not have a direct effect as legislative and non-legislative decisions.
These are similar to directives, since they require implementation. Just like directives
they have a deadline for implementation. The Court of Justice of the European Union
ruled that individuals can rely on the framework decisions before national courts.
The most characteristic example of the framework decision is the European Arrest
Warrant83 (EAW) of 2002.
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4. Conventions and convention implementing measures were developed by
the Council at the request of the Commission or the Member States. Adoptions of
conventions and their implementing measures were made by the Member States.
They are not typical legal acts, but international legal measures, e.g. the Conven-
tion on the EUROPOL. The Lisbon Treaty does not provide for the conclusion of con-
ventions between the Member States, which is a definite shi away from that
instrument84.

5. The AFSJ adopted specific legal provisions supporting its structure. These are:
a) warranty clause – according to which, cooperation on AFSJ does not exclude

and does not replace the responsibility of states for the maintenance of order
and security;

b) reinforced (enhanced) cooperation - can be taken by the Member States on
the basis of multilateral agreements. This rule allows the Member States to de-
termine the circle of cooperation in integration, but under certain conditions,
it does not need to involve all Member States. The principle of enhanced co-
operation does not deny the efforts of Member States to achieve targets jointly
set by the EU, but allows the differentiation of progress towards these tar-
gets, depending on the individual circumstances of each country. The suc-
cesses of closer cooperation include, among others, the introduction of the
common travel area, Benelux passport union, the signing of Schengen Agree-
ment and the Schengen Convention.

6. It should be noted that under these transitional provisions to the acts of the for-
mer third pillar special rules apply until they are converted into new laws.During the
transitional period, an action for breach of Treaty obligations cannot be brought85

by EC, and the powers of the CJ are the same as before the entry into force of
the Lisbon Treaty (i.e. the Member States had to agree to the jurisdiction of the Court
in the field of police and judicial cooperation in criminal ma ers). Only the change
to the new legal act causes the full application of the powers of the institutions ac-
cording to the provisions of the TL. One must keep in mind that the replacement of
old acts with new ones must be made by the end of the transition period and from
1 December 2014 only new legal acts will apply in AFSJ.

4. New legal acts of the Area of Freedom, Security and Justice

1. The AFSJ from 1 December 2014 will use a standardized catalogue of sources
of EU law corresponding to legislative and non-legislative acts. Thus, the former
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third-pillar instruments need to be converted to regulations, directives and decisions.
Thus they will become directly applicable acts, e.g. the framework decision will be
changed to the directive. Implementing and delegated acts will also be established on
their basis. In addition, since the entry into force of the Lisbon Treaty, AFSJ legisla-
tion is established in the form of legislative and non-legislative acts.

2. Under the protocols and declarations annexed to the Treaty of Lisbon, the
United Kingdom, Ireland and Denmark will be in a special situation86.

§12. CASE-LAW OF THE COURT OF JUSTICE OF THE
EUROPEAN UNION AND THE RULES OF LAW

1. Case-law of the Court of Justice of the European applies to all EU legislation.
The exception are the instruments of the CFSP, as here CJEU has very limited pow-
ers. Temporarily, CJEU powers are not full with respect to AFSJ acts, due to the 5-
year transition period.

2. The largest part of the judgments of the Court of Justice of the European Union
was made in response to questions referred for a preliminary ruling of national
courts, thus the initial decisions have the most important effect on the Court. How-
ever, formally CJEU rulings do not set precedents and have not been recognized as
sources of law as is the case in common law systems. However, they are very im-
portant. It is believed even that the Court of Justice becomes a quasi-legislative body.
In the doctrine there are even the views on the so-called law of judicial decisions.

3. Despite doctrinal disputes on the position of CJEU rulings in the catalogue of
the sources of EU law, it should be remembered that the main task of the Court is
the interpretation of treaties. The Court of Justice of the European Union interprets
treaties and controls the legality and compliance of secondary legislation with the
treaties and compliance of delegated acts and implementing acts with legislative acts.
As a result of this interpretation, the rules of law are very broadly characterized in the
case law. The Court of Justice of the European Union does not establish the rules
of law, but extracts them, because they lie inherently in the treaties. Thus, in this di-
mension, the rules of law can be considered as the source of primary law.
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4. General principles have their origins in the sources of international law, namely
international agreements,general principles of international law or customary inter-
national law. CJEU judges try to adapt these principles to the objectives of theUnion.
Using the constitutional traditions common to the Member States in determining the
general principles of EU law has been confirmed by the Lisbon Treaty, in particular
in the context of the European Convention for the Protection of Human Rights and
Fundamental Freedoms and the Charter of Fundamental Rights87. The Court of Jus-
tice of the European Union ruled that these rules are binding both on the EU institu-
tions and the Member States’ authorities. In addition to the general principles, the
Union acts on the basis of its own structural rules, related primarily to systemic and
institutional issues and lawmaking. In addition to general principles of law and the
structural principles (e.g. subsidiarity, loyalty, proportionality, institutional balance)88,
there are principles of the common law89, which are present throughout the Euro-
pean law. However, while the general principles of law and structural principles are
important in the EU legal system, the common law is of marginal importance.

Study questions

1. Characterize the division into primary and derivative legislation.
2. What is acqius communautaire?
3. Describe the components of the EU acquis.
4. What are the characteristics of primary legislation?
5. Characterize EU law in terms of autonomists and internationalists.
6. What is the implementation of the directive and what are the conditions?
7. Discuss the principle of state liability for failure to implement the directive.
8. What are the effects of regulations, directives and decisions?
9. What are the instruments of the CFSP?

10. Define the Schengen acquis.
11. What are the legal acts in force in the AFSJ?
12. What is the European Union ius contarahendi?
13. What is the position of international agreements under EU law?
14. Discuss the hierarchy of sources of EU law.
15. What is the significance of the CJEU case law?
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CHAPTER V

LAW-MAKING
IN THE EUROPEAN UNION

§1. CREATING PRIMARY LAW

1. General Remarks

Given that the concept of primary law includes: the founding treaties, revision
treaties and the treaties of accession, it is clear that primary law-making procedure
will include:

a) conclusion of the founding treaties as well as
b) revision procedures of the treaties and
c) conclusion of accession treaties.

Primary law is created by a particular legislator, in principle - theMember States.

2. The conclusion of the founding treaties
1. Procedure for the founding treaties by its nature is not dealt with in the TEU

or TFEU. Conclusion of the founding treaties took place in accordance with proce-
dures of international public law, as a result of negotiations of the countries con-
cerned, during the session of the Intergovernmental Conference. Content of the
negotiated treaties is adopted by consensus, and the entry into force is subject to the
States being parties to the Treaty carrying out the treaty procedures in accordance
with their respective constitutional requirements.
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2. So far, three intergovernmental conferences aimed at concluding founding
treaties have taken place:

a) the conference in Paris in the years 1950-1951 has resulted in the ECSC,
b) Rome conference in the years 1956-1957, during which EEC and EAEC

treaties were negotiated and concluded,
c) conference in Maastricht in 1990-1991, during which the TEU was concluded

(although at same conference amendments to the founding treaties of the
Communities were also adopted) 1.

3. Ordinary treaty revision procedure

1. Until the creation of the European Union by the Treaty of Maastricht, each of
the Communities operating at that time had a distinct treaty basis of the amendments
to the founding treaties. The Treaty on European Union provides a unified proce-
dure for amending the TFEU and the Treaty on European Union2, the Treaties may
be amended under ordinary or simplified procedure.

3. Proposed amendments to the Treaties may be prepared and submi ed to the
Council (at the hands of the Presidency) by: the Government of each Member State,
the Parliament or the Commission. The Council will then send the received pro-
posals to the European Council and shall notify the national parliaments.

The European Council, a er consulting the EP and the Commission, may by
a simple majority of votes adopt a decision to examine the proposed changes. In that
case, the President of the European Council shall convene a Convention composed
of representatives of national parliaments, the Heads of States or the Governments of
Member States, the European Parliament and the Commission. In the case of insti-
tutional changes in the monetary area the European Central Bank is also consulted.
The main function of the Convention is to consider the proposed amendments and
adopt recommendations for the IGC by consensus.

In exceptional cases, the European Council may by a simple majority of votes and
with the approval of Parliament take a decision not to convene the Convention, then
the European Council itself sets the mandate for the IGC. The mandate precisely
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spells out the objectives of the conference and the scope of changes to be made in
the treaties.

4.Decisions relating to the implementation of the proposed changes in the treaties
are made by consensus (by mutual agreement) by the representatives of the Mem-
ber States at the Intergovernmental Conference convened by the Chairman of the
Council.

5. Amendments adopted at the Intergovernmental Conference enter into force
after being ratified by all Member States in accordance with their respective con-
stitutional requirements.

6. In a situation where after two years from the signing of a treaty amending the
Treaties, it has been ratified by four fifths of Member States and one or more Mem-
ber States have encountered difficulties in ratification proceedings, the matter is re-
ferred to the European Council to take a political decision on the fate of the treaties’
revision.

4. Simplified treaty revision procedures

1. The Treaty on European Union regulates two simplified treaty revision pro-
cedures3, which are non-competitivemeaning that the use of each of them is subject
to premises appropriate only for the one.

2. A common feature of simplified procedures is that the decision to amend the
provisions of the Treaty is made by the European Council, while they differ in the
scope of implementation as well as the participation of national parliaments. Sim-
plified treaty revision procedures are referred to as special revision clauses or
“passerelle“ procedures.

3. In the first of the simplified procedures proposed amendments may be sub-
mitted to the European Council by: the government of each Member State, the EP
or the Commission. Proposals for changes are limited to the provisions of Part
Three of the TFEU concerning internal policies and actions of the Union.

The European Council may decide to amend them, however, the TEU introduces
additional requirements for the effectiveness of such a decision:

a) unanimity in the European Council,
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b) mandatory consultation with the European Parliament and the Commission
and the European Central Bank (in the case of institutional changes in the
monetary area)

c) the entry into force of the decision is subject to approval of Member States in
accordance with their respective constitutional requirements (hence this pro-
cedure is called a bridging clause subject to ratification)

d) decision taken according to the simplified treaty revision procedure may not
increase the competences conferred on the Union in the Treaties.

4. The second of the simplified treaty revision procedures is limited to the TFEU
and Title V of the Treaty on European Union (general provisions of the Union’s ex-
ternal actions and specific provisions on CFSP).

This mechanism is based on the fact that the European Council may decide to:
a) authorize the Council to act by a qualified majority in the given area or in

that given case, in which the treaties provided unanimity in the Council
(apart from decisions having impact on military or defense issues)

b) allow for the adoption of legislative acts in accordance with the ordinary
legislative procedure, while the TFEU provides that acts are adopted by the
Council in accordance with a special legislative procedure.

The described procedure is protected by national parliaments’ control mechanism
that can - within six months - notify the European Council of their opposition to the
proposed submitted changes. In a situation where at least one of the parliaments of
the Member States opposes, the amending decision shall not be adopted, and in the
absence of opposition, the European Council may adopt the decision (we are talking
about the so-called tacit ratification by national parliaments).

In Polish political conditions in accordance with the Rules of Parliament4, after
consideration of the draft of European Council decision authorizing the Council to
change the method of voting, the EU Parliamentary Committee may submit the Par-
liament a draft resolution expressing justified opposition to this decision. Due to the
importance and special nature of the case, the first reading of the draft resolution is
carried out in a meeting of the Parliament, during the second reading no amend-
ments to its contents can be submitted. In the case of adoption of a resolution by the
Parliament, the Speaker of the Sejm shall notify the European Council of the opposi-
tion.
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European Council’s decision to amend the treaties in this case shall be taken
unanimously and a er obtaining the consent of the European Parliament, ex-
pressed by the majority of its component members.

5. Conclusion of accession treaties

Treaty basis for accession to the European Union were uniformly regulated in the
EU Treaty5, the result is simultaneous accession of the State concerned to both treaties
underpinning the functioning of the EU.

The accession procedure is iterative and sequential (meaning that each stage is
conditioned by the implementation of the previous one) and is quite complex, and
lengthy. For the purposes of this study the following stages of the accession process
can be distinguished:

a) the stage of diplomatic arrangements, which ends with a formal request of the
State submitted to the Presidency. European State which respects the values
on which the EU is founded6, and which undertakes to support them and
meets the so-called Copenhagen criteria7, may apply for membership in the
European Union. The Council informs the EP and national parliaments,

b) the Council’s decision on the basis of a positive opinion from the Commission
as to the criteria of membership granting candidate status to the State,

c) the stage of the accession agreement negotiations within the Intergovern-
mental Accession Conference, in which Member States, Acceding States and
the Commission participate. The basis of the negotiations are: the negotiating
position of the candidate country and the common position of the Member
States. Individual contentious points are subject to negotiations and tempo-
rary closure, (the “nothing is agreed until everything is agreed” rule). Nego-
tiations are finally closed a er all the issues in dispute have been agreed.
Conclusion of the negotiations is stated by the European Council,

d) the negotiated treaty dra is edited by the Legal Services of the Commission
and the Council and a Special Commi ee with the participation of the ap-
plicant State and submi ed to the Council, which a er the (formally non-
binding) opinion of the Commission and the consent of the European
Parliament given by an absolute majority of the members, unanimously de-
cides to accept the State to the Union,

e) ceremonial signing of the Treaty takes place on the final summit conference
by the representatives of all Member and acceding States,
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f) accession Treaty enters into force for the given acceding country under the
condition of all theMember States and the given State ratifying the accession
agreement in accordance with their respective constitutional requirements
and the instruments of ratification being deposited.

§2. THE RULES FOR CREATING SECONDARY
LAW IN THE EUROPEAN UNION

1. General Remarks

1. With the adoption of its own catalog of sources of EU law, Member States shall
lay down rules for creating legislation.

The provisions of the TEU and the TFEU in this area are aimed primarily at the
democratization of decision-making process. This is achieved by:

a) granting indirect legislative initiative to the nationals of Member States,
b) granting a new role in the lawmaking process to the national parliaments

and
c) enhancing the role of the European Parliament by extending the ordinary

legislative procedure to most areas covered by the treaty.

2. When creating the secondary law in the European Union all EU general prin-
ciples8 and rules relating to the sources of the legal system9 apply.

3. Legislative activity of the EU‘s institutions is dependent on the EU’s power to
act in this area. The principle of conferred competences is therefore of paramount
importance for the creation of secondary law. Each institution is also constantly re-
quired (and thus also when adopting legislation) to monitor the compliance with the
principles of subsidiarity and proportionality10.

2. The principles of conferred competences

1. The European Union, as any other international organization has as many pow-
ers as - under the Treaty establishing the organization - Member States granted it.
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This is called the principles of conferred competences (the principle of conferral)
11. Under the TFEU the division of competences between the Union and the Member
States was explained and clarified.

The EU does not have competence to define its powers, it does not decide on its
competences. The adoption of a binding legal instrument requires a standard grant-
ing permission for its release. The European Union shall act within the powers con-
ferred by the Treaties and in the light of the objectives set out in them. Secondary
legislation adopted must therefore be given according to the objectives of the EU.
Treaties confer law-making competences upon the EU institutions.

2. While delimiting competences between the EU and the Member States it should
be noted that the TEU can interpret the presumption of competence of the Member
States12.

3. The Union can act only within the limits of the powers conferred upon it by
the Member States in the Treaties to attain the objectives set out therein. The pro-
visions of the TFEU divide the EU’s jurisdiction into:

a) exclusive competences of the European Union,
b) EU competences shared with the Member States,
c) supporting, supplementing, harmonizing competencies.

4. The European Union has exclusive competences in five areas: the customs
union, the establishment of competition rules necessary for the functioning of the in-
ternal market, the monetary policy for the Member States whose currency is the euro,
the conservation of marine biological resources under the common fisheries policy,
common commercial policy13. This is a complete list.

The Union also has exclusive competence for the conclusion of international agree-
ments when the conclusion is provided for in a legislative act of the EU, or is neces-
sary to enable the Union to exercise its internal competence, or insofar as its
conclusion may affect common rules or alter their scope.

If the treaties give the EU exclusive competence in the whole of a specific area,
this means that only the Union may legislate and adopt legally binding acts, the
Member States may do so only under the authority of the Union or for the imple-
mentation of Union acts.

5. The areas in which the European Union shares competence with the Member
States are the areas listed in the treaties that do not belong to the areas falling within
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the exclusive competence of the EU and the competences supporting, coordinating
or supplementing the actions of the Member States14.

The Treaty on the Functioning of the European Union identifies the major areas
covered by the shared competences and these are: the internal market, social policy
for the aspects defined in the TFEU, economic, social and territorial cohesion, agri-
culture and fisheries, excluding the conservation of marine biological resources, the
environment, consumer protection, transport, trans-European networks, energy, the
area of freedom, security and justice, common safety concerns in public health mat-
ters, for the aspects defined in the TFEU15.

The exercise of shared competences lies in the fact that both the EU and the Mem-
ber States may legislate and adopt legally binding acts in a specific area. However,
the action of Member States can be of successive nature in relation to the EU activity,
Member States exercise their competence to the extent that the Union has not exercised
its competence or in which the EU has decided to cease exercising its competence16.

This situation occurs when the relevant EU institutions decide to repeal a legisla-
tive act, in particular to ensure constant respect for the principles of subsidiarity and
proportionality17.

If the EU acts in the area classified as an area of shared competence, the exercise
of competence covers the elements governed by the Union act, and therefore does
not cover the whole area18.

Measures taken by the EU, however, cannot replace Member States’ competence
in these areas. Legally binding acts adopted under the EU Treaties relating to these
areas do not entail harmonization of the laws and regulations of the Member States.

7. Referring to competence in the field of the CFSP, a clear reservation that the
freedom of the formulation and conduct of its foreign policy, its national diplomatic serv-
ice, relations with third countries and participation in international organizations, including
a Member State‘s membership in the Security Council of the United Nations are guaranteed
to the Member States has been stated and national security issue was restricted to be
in the scope of the exclusive responsibility of the Member States; explaining that hav-
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ing a legal personality in no way authorizes the Union to (...) to act beyond the competences
conferred upon it by the Member States in the Treaties19.

8. Within the Area of Freedom, Security and Justice it was stressed that the Union
shall respect the functions of the Member States, including the ones aiming at main-
taining public order and guarding national security and it was reserved that, in particu-
lar, national security remains the sole responsibility of each Member State20.

9. In view of the principle of conferred powers the construction of the so-called
flexibility clause21 is interesting, as it allows the European Union to take action with-
out a clear legal basis, when it is necessary to achieve the objectives of the EU. The use
of the flexibility clause is also called the implied powers. It is a kind of silent, default
transfer of powers, if it is necessary to take action needed to achieve one of the EU’s
objectives, and Treaties have not provided the necessary powers.

The Council shall adopt appropriate measures acting unanimously on a pro-
posal from the Commission and after obtaining the consent of the European Par-
liament.

This clause has been bearing additional restrictions. CFSP has been clearly ex-
cluded from its actions and the objectives of the Union22, whichmay be taken into ac-
count in its application, have been specified. Clarifying the meaning of the flexibility
clause has been done by the Member States in one of the declarations attached to the
TFEU: Article 352 of the TFEU (with reference to the CJEU case-law - self note –K.M.-
D.) being an integral part of an institutional system based on the principle of conferred pow-
ers, cannot serve as a basis for widening the scope of Union powers beyond the general
framework created by the provisions of the Treaties, in particular, by those that define the tasks
and the activities of the Union. This article cannot in any event be used as the basis for the
adoption of provisions whose effect would, in substance, be to amend the Treaties without fol-
lowing the procedure which they provide for that purpose 23.

10. In order to protect the rights of Member States to grant powers of the EU, the
EU Treaty establishes the principle according to which the European Council decision
on the revision of the Treaties in a simplified procedure for amendment of the Treaties
shall not increase the competences conferred upon the European Union in the
Treaties24.
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3. The principle of subsidiarity

1. The principle of subsidiarity was introduced into EU law by the Treaty of
Maastricht, but the very idea of subsidiarity was not entirely new to the EU, because
of the reference to it in the SEA in the context of environmental policy25.

2. The definition of the principle of subsidiarity is regulated in the EU Treaty and
in accordance with it, the Union shall act only if and to the extent to which the ob-
jectives of the proposed action cannot be suffici ently achieved by the Member
States, either at central level or at regional and local levels, and by reason of the
scale or effects of the proposed action, be er achieving of it is possible at the Union
level26.

It should be noted that the principle of subsidiarity does not specify what
powers the EU is entitled to, but how its competences are to be executed. Sub-
sidiarity does not apply to the exclusive competence of the Union. When assessing
compliance of the legal act with the principle of subsidiarity, one should begin with
finding what EU competence we have to deal with.

3. The principle of subsidiarity provides two criteria that must be met for the EU
institutions to take action legally. These are the expediency and efficac y. The crite-
rion of expediency is associated with the assessment whether the objectives of the
proposed action can be sufficiently achieved by the Member States or their regional
or local governments acting alone. Efficacy refers to the assessment of whether the ob-
jectives can be be er achieved by the EU.

The basis for determining that a Union’s objective can be be er achieved at the EU
level is justification for the institution’s legislative act, showing the qualitative indi-
cators and, wherever possible, quantitative indicators27. It is therefore necessary to
determine whether the objective will be achieved for example, faster, cheaper, with
less effort by the EU than by the Member States.

4. Institutions of the EU have a responsibility to ensure respect for the principles
of subsidiarity and proportionality28, and the national Parliaments are to ensure com-
pliance with the principle of subsidiarity29.
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4. The principle of proportionality

1. The primary function of the principle of proportionality in terms of the de-
rivative law is to define the scope and form of the exercise of powers of the EU,
both exclusive and shared as well as supporting ones.

2. In accordance with the principle of proportionality, the content and form of
the Union action shall not exceed what is necessary to achieve the objectives of
the Treaties30. This provision is designed to protect against the expansion of the Eu-
ropean Union legislative action. In assessing the performance of the EU’s competence
the criterion of the need to act is crucial, (having determined that the Union and the
particular institution have competence in this area and that the EU action is consis-
tent with the principle of subsidiarity) in the context of the implementation of its ob-
jective.

3. The principle of proportionality in the context of the EU institutions form of
action refers to the form of the legal act.

The Treaty on the Functioning of the European Union, in many cases gives con-
crete type of a legal act which can be established by the institutions authorizedwithin
the framework of given policies. In some areas, however, the right to choose by the
institutions, in accordance with applicable procedures and the principle of proportionality31,
the kind of legal act that should in the given case be accepted has been maintained.

In such cases, the provisions of the Treaties authorize institutions to adopt “mea-
sures”32, “applicable laws”33 or “rules”34.

Eligible institutions must, in accordance with the spirit of the principle of pro-
portionality, adopt a harmonizing directive rather than a unifying regulation.

The reform made by the Lisbon Treaty introduced harmony in the catalog of the
secondary legislation sources. Parliament and the Council are obliged to refrain from
adopting acts not provided for by the relevant legislative procedure in the area35, thus
reducing the adoption of the so called unnamed acts (sui generis acts) by the EU in-
stitutions.

4. The scope of the EU actions indicated in the principle of proportionality refers
to the intensity of the measures adopted by the institutions expressed in the legal
text, for example, the penalty imposed by the Commission’s Decision on businesses
for the infringement of the competition rules.
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Entities authorized to develop dra legislative acts are required to take the ap-
propriate measures so that any financial or administrative burden falling upon the
Union, national governments, regional or local authorities, economic operators and
citizens, is minimized and proportionate to the aim pursued36.

§3. PRINCIPLES OF GOOD LEGISLATION
AND THE STRUCTURE OF LEGISLATIVE ACTS

1. Principles of good legislation

1. In 1992-1993, the institutions of the European Communities recognized the im-
pact of the quality of Community legislation on the quality and accuracy of national
transfer of EU law. Since the European Council meeting in Edinburgh in 1992, the
need for better dra ing legislation - in the form of more transparent and simple acts
corresponding to the principles of good legislation - has been recognized at the high-
est political level. Both the Council and the Commission have taken measures to meet
these requirements37. The importance of good legislation at EU level was confirmed
in the Declaration No 39 on the quality of dra ing of Community legislation, an-
nexed to the Final Act of TA.

This led to the conclusion by the European Parliament, the Council and the Com-
mission of the Interinstitutional Agreement of 22 December 1998 on common guide-
lines for the quality of Community legislation. On the basis of the guidelines Joint
Practical Guide of the EP, the Council and the Commission on the drafting of EU leg-
islation was established, most recently updated in 2005 by the Interinstitutional Ed-
itorial Commi ee38.

2. The most important general principles of good legislation of the EU law were
contained in the guidelines of the institutional agreement39.

Due to the fact that the legal system of the European Union is made up of a num-
ber of legal instruments and, therefore, is quite complicated, the first requirement of
the EU acts is their clarity and unambiguity, which determine the understanding of
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the act by its various recipients. Acts should be formulated in a manner that is sim-
ple and precise, leaving no doubt in the recipient.

Institutions claim that these principles are also an expression of general princi-
ples of law, such as: the equality of citizens before the law, in the sense that law
should be accessible and understandable to all and legal certainty, that is, the abil-
ity to predict how the law will be applied.

3. The European Union laws are drawn up taking into account the nature of the
act, and in particular whether it is binding or not (regulation, directive, decision, rec-
ommendation or other act). The different types of acts have their standard form and
contain standard terms. Due to the fact that regulations are binding in their entirety
and are directly applicable, they must be formulated so that the recipient had no
doubt as to the rights and obligations arising from them. They should therefore avoid
identifying the intermediary of the national authorities in the implementation of EU
law, unless the act is still under follow-up by the Member States.

Directives addressed to the Member States should be less detailed to allow the
Member States sufficient flexibility in their implementation. If the operative part is
too detailed and does not leave such discretion, the right instrument is a regulation
and not a directive.

Decisions should be drafted taking into account the recipient, but in principle they
should also correspond to formal requirements of generally applicable legislation.

And the wording of recommendations or opinions has to take into account the
non-binding nature of the rules.

4.Drafting should take account of the persons to whom they are intended to
apply, with a view to enabling to identify their rights and obligations, and the per-
sons responsible for putting the acts into effect. In particular, each group of recipi-
ents is entitled to expect that the provisions will be formulated in the language
they understand. Taking into account different target groups is reflected in a vari-
ety of formulations, both in justification and enacting terms.

5. Due to the fact that the system of EU law is multicultural andmultilingual, pro-
visions of acts should be concise and their content should be as homogeneous as
possible. Excessively long articles and sentences as well as unnecessarily convoluted
wording and excessive use of abbreviations should be avoided. The text of the act
should be consistent both with the entire system of EU law, as well as internally
consistent.

6. Throughout the process leading to their adoption, the draft rules should be
framed in terms and sentence structures which respect the multilingual nature of
the EU legislation. Concepts or terminology specific to national legal systems should
be used with particular caution.
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The original text must be particularly simple, clear and direct, as excessive com-
plexity or even a slight ambiguity can lead to inaccuracies, errors, or even differences
in the translation into other languages of the European Union. In particular, the use
of expressions and phrases - particularly legal terms - too specific for the language or
legal system of one country increases the risk of translation problems.

7. Terminology used in the Act should be consistent both internally and with
acts already in force, especially in the same area.

Identical concepts should be expressed in the same terms, as little as possible de-
parting from their meaning in ordinary, legal or technical language. The implemen-
tation of the principle of terminology cohesion is to facilitate understanding and
interpretation of the act. Consistency of terminology should be understood in terms
of both formal and material consistency expressing the logic of the whole act.

2. The structure of legislative acts

1. All EU acts of general application are made in accordance with the standard
structure and include: a) a title, b) a preamble, c) enacting terms and annexes (op-
tional).

2. The title of an act indicates content in as concise and complete way as possible,
not misleading the reader as to the content of the rules. It contains all information
identifying the act in the header: identification of the act, the act number and year,
name (s) of the institution which adopted the act, the date of adoption, a concise def-
inition of the object of the act. Between the title and the preamble some technical guid-
ance can be put (data on the original version, relevance for the EEA, serial number).

In the case of individual acts authentic language or languages should be given
following the title.

3. The preamble is the part between the title and the enacting terms of the act. It
includes citations, recitals and legislative formula.

The purpose of citations is to determine the legal basis of the act and the main
stages in the procedure leading to the adoption of an act. Empowerments are usually
standard in form (in Polish they usually start with uwzględniając in English - having
regard to, and in French - vu). The first one relates to the legitimacy of the Treaty con-
stituting the general basis for action, then secondary legislation acts, preparatory acts
(such as reviews), and empowerment of the procedure are created.

The aim of recitals is concise justification of the main provisions of the enacting
terms, without reproducing them. They do not contain normative provisions or po-
litical exhortations. Regulations, directives and decisions must include justification40.
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This requirement is designed to allow any interested person acquire an explana-
tion of the circumstances in which the institution constituting the act made use of its
legislative empowerment41, so that the parties in the event of a dispute had the op-
portunity to defend their rights, as well as the CJEU could make judicial review.

The scope of the obligation to state reasons depends on the nature of the legal act.
In the case of acts of general application the overall philosophy governing the act
should be sought to be clarified, and not each and every particular provision should
be justified42. However, in the case of implementing acts a more specific justification
is necessarily and one should try to be concise. Individual acts, especially the dis-
missal of an application, must be justified in a more accurate way. It should be noted
that specific justification is required in the case of the project compliance with the
principle of subsidiarity and proportionality43. In the areas falling within the exclu-
sive competence of the EU justification refers to proportionality.

The recitals should include financial recitals of the act44. On 17 May 2006 the Eu-
ropean Parliament, the Council and the Commission adopted the Interinstitutional
Agreement on budgetary discipline and sound financial management, in accordance
with it legislation on long-term programs includes a provision in which the legisla-
tive authority determines the financial envelope for the program45.

Recitals are numbered, a single recital does not need numbering.

4. The enacting terms are part of a legal act, they may be accompanied by an-
nexes. The enacting terms of a binding act do not contain binding rules of non-nor-
mative nature, such as wishes or political declarations, or those that reproduce or
paraphrase passages or articles of the TEU and the TFEU, or those which restate legal
provisions already in force.

At the beginning of the enacting terms an article defines the subject matter and
scope of the act.

In the event that the terms used in the act are not clear, they should be defined to-
gether in a single article at the beginning of the act, the definitions do not contain au-
tonomous normative provisions.

As far as it is possible, the enacting terms are standard in structure: the subject
and scope - definitions - rights and obligations - provisions conferring imple-
menting powers - procedural provisions - implementing measures - transitional
and final provisions46.
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The enacting terms are subdivided into articles and, depending on their length
and complexity, titles, chapters and sections. When an article contains a list, each item
in the list should be identified by a number or a letter, instead of being indent.

§4. LEGISLATIVE PROCEDURES

1. General Remarks

1. The Treaty of Lisbon, drawing on the idea of the constitutional treaty, organizes
procedures of law derived in the European Union in connection with the catalog of
those acts. Legislative acts: regulations, directives and decisions are adopted by the
EP and the Council within two procedures47: the ordinary legislative procedure or
the special legislative procedure.

2. The structure of the institutional legislation triangle is the basis of the most im-
portant procedure of derivative legislation in the TFEU - the ordinary legislative
procedure.

3. Strengthening the role of the European Parliament by giving it the function
of a “co-legislator” on an equal footing with the Council and the extension of the
ordinary legislative procedure to most areas of the treaty, as well as clarifying the
role of national parliaments in the legislative procedure is to increase the legiti-
macy and democratic control of the operation of the European Union.

2. Legislative initiative

1. As a rule, the European Commission has the exclusive right of legislative ini-
tiative48.
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The Commission publishes an annual legislative program as well as any other in-
strument of legislative planning or political strategy at the same time as it submits
them to the national parliaments, the European Parliament and the Council.

Before taking the appropriate legislative actions aimed at the preparation of an act
the Commission publishes White or Green Papers as consultation documents.

2.Green Papers are documents of the European Commission, which are intended
to stimulate debate and launch a process of consultation at European level. They in-
clude an area of functioning of the EU the regulation or reform of which is being con-
sidered. As a rule they are developed by the European Commission’s
Directorates-General or initiated by one of the commissioners. They usually have the
form of a communication, and their main purpose is to initiate a discussion on the
issue. Green Papers do not contain specific projects, legislative solutions, but rep-
resent particular variant proposals to regulate the issue. Consultations launched by
an issued Green Paper may result in the development of a White Paper.

3. White Papers are the summary of consultations on how to regulate the func-
tioning of the EU area, launched by the Green Paper and usually contain specific
proposals for legislative solutions.

BothWhite and Green Papers specify the period within which theMember States’
authorities, natural and legal persons may submit comments on the proposed solu-
tions. On the basis of these suggestions, the Commission prepares a legislative pro-
posal with the factual and legal grounds and in accordance with the principles of
subsidiarity and proportionality.

4. Legislative proposals, the Committee of the Regions’ or the Economic and So-
cial Committee’s proposals are published in the COM series, in the Official Journal
of the EU C series (called communications) and on the website of the European Union,
where you can track the progress of the legislative process.

5. The Treaty on the Functioning of the European Union provides for the so-called
indirect legislative initiative, whichmeans that the Commission will draw up a draft
of a legislative act on behalf of another institution.

The Council, acting by a simple majority may request the Commission to under-
take any studies the Council considers desirable for the attainment of common objec-
tives, and to submit any appropriate proposals. In this case, if the Commission does
not submit a proposal, it is required to notify the Council of the reasons for failure49.

In addition, the European Parliament may, acting by a majority of votes of its
component members, request the Commission to submit any appropriate proposals
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on matters on which it considers that a Union act is required for the purpose of im-
plementing the Treaties50.

In the light of the provisions of the Framework Agreement on relations between
the European Parliament and the European Commission of 201051, the Commission
is required to inform the EP about the specific actions taken as a result of any re-
quests to submit a proposal within three months of the adoption of the relevant res-
olution at the plenary session. The Commission submits a legislative proposal within
a maximum of one year or shall put the application to the work program for the fol-
lowing year. If the Commission does not submit a proposal, it is required to provide
detailed reasons for the EP.

6. By way of exception, the TFEU indicates several situations in which entities
other than the Commission have legislative initiative52:

- the EP prepares a draft electoral law to the EP53,
- the ECB has the initiative in the framework of EMU54,
- the group of one quarter of the Member States have, in addition to the Com-

mission, initiative for acts within theArea of Freedom, Security and Justice55.

7. The right of indirect legislative initiative of citizens of the Union in an amount
not less than one million, representing a significant number of Member States56 is
an instrument of participatory democracy. The procedures and conditions required
for such initiatives defined in the Regulation of the Council and the European Par-
liament (EU) No 211/2011 of 16 February 2011 on the citizens’ initiative57 were
adopted on a proposal from the Commission.

The threshold of “significant number of Member States” has been set up at the
level of at least one quarter of theMember States58. In order to provide citizens with
similar conditions to support a citizens’ initiative the minimum number of signa-
tures required in each of the Member States, whose citizens participate in the leg-
islative initiative has also been established according to the principle of degressive
proportionality. This number corresponds to the number of the Members of the Eu-
ropean Parliament elected in each Member State, multiplied by 75059.
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The organizers of a citizens’ initiative must be natural persons having the nation-
ality of the European Union and have reached the voting age (in accordance with the
laws of the country of origin) in elections to the European Parliament.

Organizers form a citizens’ committee, composed of at least seven people living
in seven different EU Member States.

The organizers of a citizens‘ initiative report it to the European Commission60,
which within two months of receiving the information referred to in Annex II to the
Regulation 211/2011/UE registers the proposed citizens’ initiative under individual
registration number and sends a confirmation to the organizers. The Commission
registers the initiative provided that the following conditions are met:

a) a citizens’ committee was formed and a contact person was appointed,
b) the proposed citizens’ initiative does not clearly go beyond the powers of the

Commission for the submission of the proposal for an EU legal instrument for
the implementation of the Treaties,

c) the proposed citizens’ initiative is not an obvious abuse, is not clearly frivo-
lous or vexatious,

d) the proposed citizens’ initiative is not manifestly contrary to the values of the
Union as defined in Article 2 of the TEU61.

In case of refusal of registration of the proposed citizens’ initiative, the Com-
mission informs the organizers of the reasons for the refusal and of all possible ju-
dicial and non-judicial, remedies available to them.

Within a period not exceeding twelve months from the date of registration of the
proposed initiative, the organizers collect statements of support62 - both on paper
and on-line - from citizens who have reached the voting age (in accordance with the
laws of the country of origin) in elections to the European Parliament63.

After collecting the necessary number of statements of support, the organizers of
the initiative submit them to the competent authorities of the Member States which
have three months for certification and verification. After this stage, the organizers
receive a certification of the number of valid statements of support from the citizens’
initiative of the given Member State64.

It should be noted that EU citizens do not have the right of direct legislative ini-
tiative, they are only able to submit an application to the Commission to take the ini-
tiative. This application, however, is not binding on the Commission, whichmeans
that the Commission examines a citizens’ proposal and takes a decision on starting
the development of a draft legislative act and subjecting it to further legislative pro-
cedures.
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After submitting a citizens’ initiative by the organizers, together with the relevant
certificates and information for all the support and funding received for the initiative:

a) the Commission publishes a citizens’ initiative in the registry,
b) the Commission meets the organizers at an appropriate level to allow them

explain in detail the issues concerning the citizens’ initiative,
c)within three months the Commission issues a communication with legal and

political conclusions on the citizens’ initiative, information on possible ac-
tions intended to be taken and the reasons for taking or not taking such ac-
tions65.

8. Each EU draft legislative act, regardless of what entity it is derived by, should
be justified in relation to the principles of subsidiarity and proportionality. Any
draft legislative act should contain a detailed statement making it possible to assess
compliance with the principles of subsidiarity and proportionality. The draft should
contain data allowing assessment of financial impact and, in the case of a directive,
of its implications for the regulations put in place by Member States66.

3. The role of national parliaments in the legislative procedure

1. The role of national parliaments in the EU decision-making processes has un-
dergone an interesting evolution. In Declaration No. 13 on the role of national par-
liaments in the European Union, annexed to the Maastricht Treaty it was declared
that the inclusion of national parliaments in the activities of the Union, in particular,
intensification of the exchange of information between national parliaments, is of
paramount importance. TheMaastricht Treaty tendency to strengthen the role of na-
tional parliaments in the EU decision-making processes has been perpetuated by the
provisions of the TA. In Declaration No. 23 on the future of the European Union, an-
nexed to the TN, the question of the role of national parliaments was considered one
of the most urgent ones to be solved. In this context the European Parliament sig-
naled that the “democratic deficit” in the EU may exacerbate the lack of progress in
the area of “democratic monitoring of the democratic processes67.”

The Treaty on the Functioning of the European Union confirms and reinforces the
importance of national parliaments, which - while fully respecting the role of the EU
institutions - can now be more closely involved in the work of the Union. The TL ex-
pressly recognized the rights and responsibilities of national parliaments in the con-
text of the EU, both in terms of access to information, monitoring the application of
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the principle of subsidiarity68, assessment mechanisms in the area of freedom, secu-
rity and justice69, including the functioning of Eurojust and Europol70, as well as the
amendments of the Treaties71.

Three main fields of activity of national parliaments in relation to the EU should
be indicated:

a) exercising control over the Heads of State or Governments at the European
Council and over the representatives of the Council72,

b) direct, active participation in the work of the European Union73,
c) participation in inter-parliamentary cooperation within the European Union74.

2. The new role given to national parliaments, which consists of prior examina-
tion of the legislative acts regarding their compliance with the principle of sub-
sidiarity is essential. In Protocol 2 to the TL for the first time the right to participate
directly in the legislative process in the EU has been granted to national parliaments,
although their function is not of formative nature to legislative acts, but merely
consultative or blocking. Although the title of Protocol 2 provides for the exercise of
control by national parliaments in terms of the principles of subsidiarity and pro-
portionality, but detailed regulations of that protocol apply only to the principle of
subsidiarity75.

3. In accordance with the principle of subsidiarity, the European Union takes ac-
tions only when they are more effective than actions taken at national level, with the
exception of matters of its exclusive competence76. The procedure indicated in Pro-
tocol 2 on the application of the principles of subsidiarity and proportionality is an
“early warning system” as to the possibility of exceeding the European Union‘s re-
sponsibilities.

Draft legislative acts, regardless of whether they are received in the ordinary leg-
islative procedure or the special procedure, are addressed by the applicants to the
national parliaments, while a draft is submitted to the Council and the EP in the or-
dinary legislative procedure.

Expressing opinions by national parliaments as to the conformity of the legisla-
tive acts is their privilege, which can be used within 8 weeks of notification of the
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project in the official languages of the Union. National parliaments or their cham-
bers send EP Presidents, the Council and the Commission a reasoned opinion stating
why they consider the given project to be not consistent with the principle of sub-
sidiarity. Each national parliament or its chamber is to consult, where appropriate, re-
gional parliaments with legislative powers. The lack of reviews of any national
parliament does not preclude later legislative procedure.

4. The present regulation respects different parliamentary systems in theMember
States, hence the principle that each national Parliament shall have two votes. In
the case of a bicameral Parliamentary system, each of the two chambers shall have
one vote77. Depending on the matter the assessed draft concerns, the threshold of
votes allocated to national parliaments is otherwise specified, the achievement of it
causes the need for the draft to be re-examined.

If at least a majority of 1/3 of the votes allocated to national parliaments express
the opinion that the draft is not consistent with the principle of subsidiarity, it must
be re-analyzed (“a yellow card”). This threshold is 1/4 of the votes for a draft leg-
islative act submitted within the Area of Freedom, Justice and Security78. After such
a re-evaluation the approving authority may decide to maintain, amend or with-
draw the draft.

5. In addition, if a simplemajority of national parliaments’votes allocated to them
recognize that the draft legislative act to be adopted in accordance with the ordinary
legislative procedure, is not compatible with the principle of subsidiarity, the proj-
ect must be re-examined by the Commission.

After another review, the Commission may decide to maintain, amend or with-
draw the draft. If the Commission decides tomaintain the proposal, it shall submit
a reasoned opinion specifying the reasons why it considers the proposal to comply
with the principle of subsidiarity. In this case, before the end of the first reading two
legislative authorities must consider the application compliance with the principle of
subsidiarity. If the Parliament acting by a majority of votes cast by its members or
the Council by a majority of 55% state that the proposal does not comply with the
principle of subsidiarity, the application will not be given further consideration.

6. In addition to the possibility of controlling legislative acts ex ante, national par-
liaments have the possibility to make an ex post control of already adopted legisla-
tive acts in terms of their compliance with the principle of subsidiarity. Member States
shall file to the CJEU, in accordance with their legal order on behalf of their national
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Parliament or a chamber of parliament, a complaint concerning invalidity of insti-
tution’s act79.

In Polish political conditions one of the houses of parliament: the Sejm or Senate
can autonomously take an action for infringement of the principle of subsidiarity by
the legislative act to the CJEU. An appropriate resolution is transferred, respectively
by the Speaker of the Sejm or Senate, to the President of the Council of Ministers,
who shall immediately file a complaintwithin the time limits under European Union
law, to the Court of Justice of the European Union80.

4. The ordinary legislative procedure

1. The ordinary legislative procedure under the TFEU is the basic procedure for
the adoption of legislation. It was introduced into EU law as the co-decision proce-
dure in the Maastricht Treaty. The Treaty of Amsterdam simplified this procedure
and expanded its use to 32 areas of the treaty, while TN - up to 44 areas of treaty con-
trol. Currently, after the reform introduced by the Lisbon Treaty, the ordinary leg-
islative procedure covers 85 treaty areas.

2. The scope of the ordinary legislative procedure in the TFEU was extended to
a large number of important areas of action where previously the Parliament was en-
titled only to the right of consultation. These include in particular: agriculture and
fisheries, freedom, security and justice, the areas of criminal justice and criminal law,
Eurojust and Europol and police cooperation, liberalization of services in certain sec-
tors, cooperation with third countries.

The ordinary legislative procedure covers some areas in which previously the Par-
liament was not involved at all, it’s all about the area of common commercial policy
belonging to the area of exclusive competence of the Commission.

3. The basis of the ordinary legislative procedure is the principle of parity be-
tween the directly elected European Parliament, representing the citizens of the
Union and the Council, representing national governments. Both institutions par-
ticipating in legislative procedures jointly adopt the EU legislative acts and have
equal rights and obligations - none of them can accept any act independently, with-
out the approval of the other institutions.
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4. The ordinary legislative procedure is about adopting a regulation, directive or
decision jointly by the European Parliament and the Council, as a rule, at the re-
quest of the Commission81.

The ordinary legislative procedure shall consist of a maximum of three readings,
with two of the institutions participating in legislative procedures being able to com-
plete it at any reading, if they reach a full agreement in the form of a joint dra .

5. Upon receipt of a legislative proposal from the Commission, Parliament shall
adopt its position at first reading and communicate it to the Council. The Council
may in such a case:

a) approve the European Parliament’s position, the proposed act will be adopted
in the wording which corresponds the position of the European Parliament
or

b) not approve the European Parliament’s position and adopt its own position
at first reading and communicate it to the European Parliament.

The Council, in the case of non-approval of the EP’s position, informs the Euro-
pean Parliament of the reasons which led the Council to adopt its own position at
first reading.

It should be noted that the total rejection of the first reading is not expressly pro-
hibited or provided for by the Treaty82. Throughout the first reading stage, neither the
Parliament nor the Council are subject to any time limit on the closure of the first
reading of the Commission.

6. Second reading stage is subject to strict time limits. In a period of three or, if
it has been agreed to extend the deadline, four 83 months from the transfer of the
Council’s position at first reading, the Parliament must:

a) approve the Council’s position - an act is considered to have been adopted in
the wording which corresponds to the position of the Council,

b) reject the Council’s position by a majority of votes of its component members
- the proposed act is deemed to have not been adopted,

c) suggest, by a majority of votes of its component members, amendments to
the Council’s position at first reading - thus amended text is submi ed to the
Council and the Commission, which shall deliver an opinion on those amend-
ments.

In the absence of a decision after the expiry of the deadline the act shall be con-
sidered adopted in accordance with the Council’s position.
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The Council, acting by a qualified majority, may, within three months of receipt
of the EP’s amendments:

a) accept all the amendments - the act is deemed adopted, the Council decides
on the adoption of the EP’s amendments by qualifiedmajority, but if the Com-
mission objected to Parliament’s amendments unanimity is required84,

b) not accept all amendments - then within 6 weeks the Conciliation Commit-
tee should be convened.

7. The conciliation procedure provided for in the TFEU is about direct negotia-
tions between the Parliament and the Council, and aims at reaching an agreement
in the form of a “joint draft” of a legislative act, accepted both by the European Par-
liament and the Council. The President of the Council, in consultation with the Pres-
ident of European Parliament, convenes the Conciliation Committee within six weeks
(or eight, if extension of the deadline has been agreed85) after the second reading by
the Council and official information to the Parliament that it was not able to accept
all of its amendments.

The Conciliation Committee consists of two delegations. Council delegation
consists of individual representatives of the Member States (Ministers or their rep-
resentatives), the delegation of the Parliament is composed of the same number of
deputies. From 1 January 2007, the Conciliation Committee has consisted of 54 (27
+27) members.

The delegation of the Parliament to the Conciliation Committee shall be appointed
separately for each conciliation, i.e. separately for each legislative proposal requiring
conciliation. After the elections of June 2009 political composition of the EP delega-
tion to the Conciliation Committee is as follows: EPP - 11members, S&D - 7members,
ALDE - 3 members, Greens/EFA - 2 members, ECR - 2 members, EUL/NGL - 1 mem-
ber, EFD -1 member.

A representative of the Commission taking all the necessary initiatives with a view
to reconciling the positions of the European Parliament and the Council also partic-
ipates in the work of the Conciliation Committee.

The Conciliation Committee has six weeks (or eight, if extension of the deadline
has been agreed) at its disposal to reach full agreement in the form of a “joint draft”.
The starting point for committee’s considerations are the positions of the Parliament
and the Council adopted at second reading86.
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If, within six weeks of it being convened, the Conciliation Committee does not
approve a joint text, the proposed act shall be deemed not adopted.

8. If, within six weeks, the Conciliation Committee approves a joint text, there is
the third reading in the European Parliament and the Council.

The European Parliament and the Council have a period of six weeks from the
approval of a joint draft by the Conciliation Committee to adopt the act in question
in accordance with the draft. The European Parliament by a majority of votes cast,
and the Council - by a qualified majority.

If the European Parliament or the Council does not accept the “joint draft” at the
third reading, the act shall be deemed not adopted. In this case, the ordinary leg-
islative procedure may be started again only after a new legislative proposal being
presented by the Commission.

9. Legislative acts adopted under the ordinary legislative procedure are signed
by the President of the European Parliament and of the Council87.

5. The special legislative procedure

1. The special legislative procedure is the second special procedure for the adop-
tion of legislation and is to give primacy to the Council or the Parliament in de-
termining the contents of a legislative act. The possibility to use the procedure by
institutions is limited to the cases expressly provided for in the provisions of the
TFEU.

2. The Treaty on the Functioning of the European Union states that a special leg-
islative procedure means adopting regulation, directive or decision by the European
Parliament with the Council’s participation or by the Council with the European Par-
liament’s participation88. Therefore, we can distinguish two cases:

a) the Council adopts a legislative act with the European Parliament’s partici-
pation,

b) the European Parliament adopts a legislative act with the Council’s partici-
pation.

Indication of what “participation” is with respect to the Council’s or the EP’s - in
a special legislative procedure takes different forms than in the Treaty. Participation
may in some cases mean only consent or required consultation.
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a) the Council may adopt an act with the consent of the European Parliament89
or after consultation with the European Parliament90,

b) the European Parliament may adopt an act with the consent of the Council91,
the TFEU does not provide a procedure in which the Parliament adopts an act
after consultation with the Council.

It should be noted, however, that in contrast to the ordinary legislative procedure,
the institution that agrees or which is only consulted, does not affect the content of
the legislative act.

The adoption of an act without the consent of other institution required by the
Treaties or without consultation with the indicated institution is a violation of pro-
cedure, which is a prerequisite to claiming invalidity of the institution’s act by the
CJEU92.

3. Legislative acts adopted in a special legislative procedure are signed by the
President of the institution which adopted them93, respectively by the Chairman of
the Council or the President of the European Parliament.

6. Publication of legislative acts

1. The end of the legislative process and at the same time a condition necessary for
the entry into force of legislative acts is their promulgation in theOfficial Journal of
the European Union, which is published daily in the language of eachMember State.
Binding legal acts are published in the Official Journal of the EU L series (legisla-
tion), and the so-called soft law in the EU Official Journal C series (Information and
notices). Moreover, there is an addition to the Official Journal S series, including in-
vitations to tender for public contracts, e.g. for air services and contracts in the field
of public utilities.

Legislative acts come into force on the date specified in them or within 20 days
after their publication94. The very wording of that provision says that the regulation
cannot take effect in law unless it has been published in the Official Journal of the Eu-
ropean Union. Such understanding of the obligation of appropriate publication cor-
responds to the principle of legal security of EU citizens. As noted by the Court: In
particular, the principle of legal certainty requires that the given Community legislation
should enable the concerned precise getting to know the extent of the obligations imposed on
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them. Entities should in fact be able to clearly know their rights and obligations and to take
appropriate actions95.

2. Although much effort should not be posed by determination and application of
the relevant legal standards published in Polish in the Official Journal of the EU, ap-
plication of the EU legislation published officially in Polish and adopted by the EU
prior to accession can be problematic. The texts of the EU legislation adopted before
Polish accession to the European Union appeared in the Special Edition of the Offi-
cial Journal of the EU. A complete Polish edition of the Official Journal includes 217
volumes, while the texts of normative acts are included in 20 chapters. Within each
chapter texts are grouped in volumes, arranged according to the date of publication96.
Further volumes of the Special issue were, however, published in random order, and
stretched from 2004 to 2006. It is worth noting that the EU secondary legislation is also
available on EUR-Lex97.

Given the specificity of particular regulations which are directly applicable in all
Member States, without the need for transfer into national law98, the fundamental
problem in this context is the answer to the question whether the EU legal acts
adopted before the Polish accession to the European Union, are binding (for exam-
ple, whether they can be the basis of individual administrative acts) if they have not
been published in Polish in the Official Journal.

In accordance with Article 2 of the Act concerning the conditions of accession of
the Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, the Republic of
Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic and
the adjustments in the Treaties on which the European Union is based99: From the date
of accession, the new Member States are bound by the provisions of the Treaties and the acts
adopted by the institutions of the Communities and the European Central Bank before the ac-
cession date, these provisions are applied in the new Member States in accordance with the
conditions laid down in those Treaties and in this Act. However, in the light of Article 58:
The texts of acts of the institutions and the European Central Bank, adopted before accession
and drawn up by the Council, the Commission or the European Central Bank in Czech, Es-
tonian, Hungarian, Latvian, Maltese, Polish, Slovak and Slovenian are since the date of ac-
cession authentic texts under the same conditions as the texts drawn up in the present eleven
languages. They will be published in the Official Journal of the European Union if the texts
in the present languages were published so.
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In view of the above, the case law of the Court of Justice of the EU formed the
view that the obligations contained in the EU legislation, which have not been pub-
lished in the Official Journal of the European Union in the language of a new Mem-
ber State, if that language is the official language of the Union, cannot be imposed on
individuals in that country, even if they could take a look at that legislation by other
means (e.g., ads in newspapers, publications on the official website of the institu-
tion). At the same time it should be noted that the Court made a distinction between
the effects of the lack of publication to persons (natural or legal persons who are re-
cipients of a provision) and to the Member States, pointing out that the fact that you
cannot rely on the EU regulation in relation to individuals in the Member State in
the language of which it has not been published, it does not in any way affect the fact
that as part of the acquis communautaire, the provisions are binding on the Member
State concerned since the date of accession100.

3. Referring to promulgation, the Court of Justice ruled unequivocally that the
annex to the regulation, which was not published in the Official Journal of the Euro-
pean Union, is not binding to the extent that it seeks to impose obligations on indi-
viduals. Citing the justification of Skoma-Lux case, the Court held that since the
“publication” of a Regulation on the EUR-Lex website does not satisfy the require-
ments of art. 297 of the TFEU - a fortiori - a publication of a press release in limited
number of official EU languages (English, French and German) cannot be regarded
as adequate or as respecting legal certainty.

At the same time - by the way - it should be noted that the CJEU confirmed the
possibility of using properly published national legislation, which essentially corre-
sponded to the regulations of EU legislation, not yet published in the Official Jour-
nal of the EU101.

An interesting view of the possibility of relying on decisions of national admin-
istrations on EU legislation not published in the language of the given Member State
was presented by the Court of Justice in one of the judgments on Polish administra-
tive practices102. In response to a question submi ed by the Supreme Court whether
regulatory authorities in the Member States are obliged to apply the Commission’s
guidelines not published in the language of that country, the Court of Justice, citing
the content of art. 58 of the Act of Accession, claimed that the provision does not pre-
clude a national regulatory authority to rely on the Commission’s guidelines on mar-
ket analysis and the assessment of significant market power under the Community
regulatory framework for electronic communications networks and services in the
decision under which the authority requires a provider of electronic communications
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specific regulatory responsibilities, despite the fact that these guidelines have not
been published in the Official Journal of the European Union in the language of the
Member State in question, even if the language is the official language of the Union.

§5. PROCEDURES OF DRAFTING
NON-LEGISLATIVE ACTS

1. Adoption of delegated acts

1.Delegated acts are a new kind of secondary law source in the EU, they are acts
of a general nature, whose essence lies in supplementing or amending certain non-
essential elements of the legislative act (e.g. annexes).

For the issuance of them the Council and the European Parliament may empower
solely the Commission on the basis of a clause contained in a legislative act
(adopted in both the ordinary and the special legislative procedure103).

The clause in a legislative act authorizing the Commission to adopt a delegated act
shows the objectives, content, scope and the duration of the delegation of powers.

2. The Treaty on the Functioning of the European Union provides two mecha-
nisms of control of the exercise of the Commission’s delegated lawmaking. First,
both the European Parliament and the Council may decide to revoke the delegation104,
and second, the delegated act may enter into force only when the European Parlia-
ment or the Council do not object within a period specified in the act of transferring
legislative powers of the Commission105.

The Council and the EPmay take suchmeasures of supervision independently of
each other, the European Parliament acting by a majority of votes of its component
members, and the Council - by a qualified majority.

2. Adoption of implementing acts

1. As a rule, exercising the European Union law belongs to the Member States,
thus implementing acts will be acts of particular countries or specific recipients of
EU legislative acts.
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2. If it is necessary to ensure uniform conditions for legally binding acts of the Eu-
ropean Union implementing acts are issued by the European Commission in the
framework of implementing powers106.

Implementing powers are transferred to the Commission by the European Par-
liament and the Council in legislative acts (adopted in both the ordinary and the
special legislative procedure).

3. In special cases, and for the Common Foreign and Security Policy the TFEU
provides for the transfer of the implementing powers of the European Council to
the Council107.

The European Parliament and the Council have been authorized by the TFEU to
adopt regulations which lay down the rules and general principles concerningmech-
anisms of Member States’ control over the Commission’s implementing powers in
accordance with the ordinary legislative procedure108.

4. Procedures under which the Commission carries out its implementing powers
are called comitology procedures (in Polish translation the terms: komitetologiczne
or komitetowe procedures are also met). They are based on the EC cooperation with
committees made up of representatives of the Member States (officials from rele-
vant ministries and experts). At the head of each committee there is a representative
of the Commission, whose duty is to present the committee with draft regulations
prepared by the Commission. Committees are appointed on the basis of regulations,
directives or decisions.

5. Comitology procedures are carried out in the framework of two procedures:
the advisory procedure and the examination procedure. The type of procedure may
be indicated in the basic legislative act, given the nature and impact of the required
implementing legislation.

The basic procedure is the advisory procedure and it is used in all cases where
the examination procedure does not apply.

The examination procedure should be used in the case of:
a) implementing acts of general application;
b) other implementing acts relating to:

- programs with significant effects;
- Common Agricultural Policy and the Common Fisheries Policy;
- environmental, safety or the health or safety of humans, animals or plants;
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- common commercial policy;
- taxation109.

The cited folder is open, because - as mentioned earlier - a legislative act may pro-
vide for the examination procedure in other cases as well.

6. A er examining the proposal from the Commission, the commi ees adopt the
opinion by voting:

a) a simple majority of votes of its component members - in the advisory pro-
cedure or

b) basing on the double majority system, at least 55% of the members of the
commi ee, representing Member States whose total population is at least
65% of the EU - in the examination procedure110.

The Commission’s representative on the commi ee does not have the right to vote
the opinion of the commi ee111.

The procedural consequences of a negative opinion of the commi ee vary de-
pending on the procedure in which the commi ee worked:

a)

b) in the examination procedure - negative opinion of the commi ee defers
the adoption of the dra of the implementing act by the Commission. If
the dra ed implementing act is deemed necessary, the President may sub-
mit a revised version of the dra implementing act to the same commi ee
within two months of the adverse opinion or submit the dra implementing
act for further discussion to the appeal commi ee within one month of such
an opinion113.

7. However, the control exercised by the Member States over the implementation
of the European Commission’s power to issue implementing acts is ex ante, in justi-
fied cases provided for by legislative acts, the Commission may adopt an imple-
menting act with immediate use, without prior submission to the commi ee. Those
implementing acts remain in force for a period not exceeding six months, unless the
basic legislative act provides otherwise114.
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Committees exercise the ex post control because not later than 14 days after the
adoption of the act of immediate application, the President submits it to the relevant
committee for its opinion. If, in a given case, the examination procedure is in use,
and the opinion delivered by the committee is negative, the Commission immedi-
ately repeals the implementing act115.

3. Publication of non-legislative acts

The obligation to publish in the Official Journal of the European Union includes
non-legislative acts issued in the form of regulations, directives and a decision ad-
dressed to all Member States, as well as decisions that do not indicate the recipi-
ent. They enter into force on the date specified in them or, in the absence thereof, on
the twentieth day following its publication116.

Directives other than those listed above, as well as decisions which specify the re-
cipient are notified to the addressees and take effect upon such notification.Notifi-
cation is a formal act of communicating the recipient the fact of its release. With
regard to the lack of notification of the decision on an individual basis, the CJEU held
that: a complete lack of service may not cause any effect other than a statement of non-exis-
tence, or the annulment of the act117.

§6. ADOPTION OF THE BUDGET
OF THE EUROPEAN UNION

1. General Remarks

Initially, each Community had a separate budget. It was not until the entry into
force of the so-called II Merger Treaty that the Community administrative budgets
were connected in 1968, and in 1971 research and investment budget of the EAEC
(Euratom) was included into the EEC budget.

The financial management of the EU is based on the annual financial plan, which
is the EU budget. The budget in accordance with the principle of completeness, in-
cludes all EU revenue and expenditure118. Financial planning should also comply
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with the principle of budgetary balance, according to which expenses are covered
by income119.

Unlike most international organizations, the EU funding since 1970 has been
based on its own resources120, among which there are the following types:

a) traditional own resources - mainly from customs duties resulting from the
application of the common customs tariff for trade with third countries;
bringing in approximately 12% of total revenue,

b) resources based on value added tax (VAT) - in the form of a uniform per-
centage rate applied to the unified value of VAT revenue achieved by each
Member State, the funds obtained in this way represent approximately 11%
of total revenue,

c) resources based on gross national income - obtained by using a flat percent-
age rate of the gross national income of each Member State, it is the largest
source of EU funding, constituting about 76% of total revenue,

d) other income, such as payroll taxes paid by EU staff, contributions paid by
non-EU countries to certain EU programs and fines on companies that breach
competition law and other regulations; these measures constitute approxi-
mately 1% of the budget.

The budget also includes unused funds from the previous year.
The Council - by a special legislative procedure - unanimously and after consulting

the European Parliament, adopts the provisions applicable to the Union’s own re-
sources system. In this context it may establish new and change the existing categories
of own resources. In view of the fact that such a decision interferes in the financial
management of the Member States, for its entry into force its approval by the Member
States in accordance with their respective constitutional requirements is required121.

EU budget expenditures are classified according to the following departments:
agriculture, structural measures, internal policies, external actions, administration,
provisions, pre-accession assistance and compensation122.

The budget is adopted for the financial year corresponding to the calendar year123
and must be compatible with the multiannual financial framework124. Both the EU
budget and the MFF are set in euros125. The budget for 2012 was agreed on 129.1 bil-
lion (an increase of 1.86%) in payments and 147.2 billion (an increase of 3.8%) in lia-
bilities126.
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2. Multiannual Financial Framework

1. The Lisbon Treaty has given formal status to themultiannual financial frame-
work which is a five-year spending plan reflecting the political priorities of the EU
in financial terms determining the amount of expenditure of the Union during the
given period. The MFF is a binding legal instrument based on a special legislative
procedure.

2. The Council adopts a regulation laying down themultiannual financial frame-
work. The Council acts unanimously after obtaining the consent of the European Par-
liament, which represents a majority of its component members. The TFEU provides
the ability to change the procedure by unanimous decision of the European Council,
which authorizes the Council to adopt MFF by qualified majority127.

The MFF rationale is to improve fiscal discipline and expenditure in the EU in
a more systematic way and within the limits of its own resources.

The Multiannual Financial Framework determines not only the amounts of the an-
nual ceilings on commitment appropriations by category of expenditure and an overall annual
ceiling on payments, but also include any other provisions required for the right annual budg-
etary procedure128.

The MFF concept fits into the overall interinstitutional strategic planning - the
idea was, moreover, reinforced by the Lisbon Treaty - as proposed in the report of the
Committee on Constitutional Affairs on the institutional balance129.

3. The budgetary procedure

1. The budgetary procedure is defined as a special procedure of the TFEU and it
is regulated in Article 314 of the TFEU.

2. The Commission prepares a draft budget based on estimates made by all insti-
tutions, apart from the ECB and submitted to the Commission by 1 July of the year
preceding the year for which the budget is being prepared. The Commission may
modify its draft budget until the Conciliation Committee being convened.

The Commission then submits a proposal containing the draft budget to the EP
and to the Council no later than on 1 September of the year preceding the year in
which the budget is to be implemented.

3. The Treaty on the Functioning of the European Union established a new budg-
etary procedure, which provides for only one reading of the draft budget by each
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institution. This regulation does not allow institutions to change their position at the
second reading as it was possible before.

The Council adopts a reasoned position on the draft budget and forwards it to
the EP no later than on 1 October of the year preceding the financial year.

Then the EP within forty-two days of the Council’s position may:
a) confirm the position of the Council - the budget is adopted;
b) take no decision - budget shall be deemed to have been adopted;
c) adopt amendments by a majority of votes of its component members - re-

vised draft is then submitted to the Council and the Commission and the EP
President, in consultation with the President of the Council immediately con-
venes the Conciliation Committee. The Conciliation Committee does not
meet, if within ten days of the draft being forwarded, the Council informs
the EP about approving all its amendments.

4. The Conciliation Committee, which includes members of the Council or their
representatives and an equal number of members representing the European Parlia-
ment, is to, basing on the positions of the EP and the Council, reach an agreement on
the joint budget draft by a qualified majority of the Council members or their rep-
resentatives and by a majority of members representing the European Parliament,
within twenty-one days of it being convened.

It should be noted that the Commission is to take all necessary initiatives to ap-
proximate the positions of the EP and the Council in the Conciliation Committee, the
Commission should play the role of a mediator between the EP and the Council
with a view to reaching agreement.

If within 21 days the Conciliation Committee does not agree on a joint text, the
Commission will submit a new draft budget.

If, however, the Conciliation Committee within 21 days developed a joint position
of the EP and the Council on the draft budget - the EP and the Council would have
14 days from the date of the agreement on the adoption of the joint draft.

5. At this stage of the procedure the following can take place:
a) if the EP and the Council approve the joint text or fail to take a decision, or if

one of these institutions approves the joint text while the other one fails to
take a decision, the budget shall be deemed to be definitively adopted in ac-
cordance with the joint draft,

b) if the EP, by a majority of votes of its component members, and the Council
both reject the joint draft, or if one of these institutions rejects the joint text
while the other one fails to take a decision, the Commission shall submit
a new draft budget,

c) if the EP, by a majority of votes of its component members, rejects the joint
draft, while the Council approves it - the Commission will submit a new
draft budget,
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d) if the EP approves the joint draft whilst the Council rejects it, the Parliament
may, within fourteen days from the date of rejection by the Council acting by
a majority of votes of its component members and three fifths of votes cast,
decide to confirm all or some of the amendments, the budget shall be
deemed to be definitively adopted on this basis.

Points c) and d) are worth noting, the TFEU confers a decisive role for the EP at
the end of the budgetary procedure.

6. In the event that at the beginning of the financial year the budget has not been
finally adopted, the expenditure can be implemented monthly within one twelfth of
the budget under the given budget chapter in the previous financial year, whilst the
amount may not exceed one-twelfth of the appropriations provided for in the same
chapter of the draft budget130.

§7. TAKING DECISIONS ON THE COMMON
FOREIGN AND SECURITY POLICY

1. As it has been indicated previously131 Common Foreign and Security Policy is
subject to specific rules related to granting and exercise of EU competence in this
area. As a result, the procedures by which it comes to the adoption of instruments dif-
ferent than in other areas of the EU, also show differences. At the same time treaties
exclude possibility of drafting legislation acts in the matter132.

2. Due to the “sensitive” regulatory matter, decisions taken in the field of the
CFSP are essentially unanimously taken by the European Council and the Coun-
cil, on the initiative of a Member State, at the request of the High Representative of
the Union for Foreign Affairs and Security Policy or at the joint request of the High
Representative and the Commission.

Unanimous decision-taking is a rule, however, abstention does not block a deci-
sion. The Member State abstaining from voting, making a “formal declaration”, ac-
cepts the fact of the EU being bound by a particular decision, but will not be obliged
to comply with it. In connection with the principle of solidarity between Member
States towards each other and towards the EU, repeatedly emphasized in the EU
Treaty133, the Member State which abstained from the adoption of a decision has an
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obligation to refrain from any action likely to conflict with or impede the Union ac-
tions based on that decision and the other Member States will respect its position.

3. The decision shall not be adopted if a formal statement related to refraining
from voting is made by one third of the Member States with a total population of at
least one-third of the population of the Union134.

4. Although unanimity is the principle of decision-making in the CFSP, qualified
majority voting is permissible in the case of:

a) decisions defining the Union’s action or position, on the basis of a decision of
the European Council on the strategic interests and objectives of the Union,

b)decisions defining the Union’s actions or positions, adopted on a proposal from
the High Representative, submi ed in response to a former special applica-
tion of the European Council135,

c) adopting any decision implementing a decision defining the Union’s action or
position,

d)decision of appointing a special representative with a mandate in relation to
particular policy issues136,

e) decision on the principles of the establishment, management and financial con-
trol of the so-called start-up fund, created by contributions from Member
States, designed for preparatory operations (which are not charged to the
Union budget) to the EU mission within the CFSP137,

f) decision defining the statute, seat and operational rules of the European De-
fense Agency138.

Voting in the Council cannot take effect, if while the qualified majority decision-
making procedure, at least one member of the Council declares that, for vital rea-
sons of national policy, which must be clearly defined, it intends to oppose the
decision.

The High Representative is in such a situation to carry out a consultation with the
Member State concerned, a er which he proposes a solution suiting the state. If he
does not succeed, the Council, acting by a qualified majority, may request to take the
ma er to the European Council to take a unanimous decision.

5. The European Council may override the unanimous decision-taking procedure
provided for in Title V of the TEU by the principle of qualified majority voting. The
European Council endorses the unanimous decision stipulating that the Council
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acted by a qualified majority. The Council cannot make changes to the way decisions
are made if the Council made decisions affecting the military or defense issues.

6. In the field of the CFSP the possibility of using the so-called flexibility clause139,
that is the ability to take decisions in the Union without a clear legal basis, when it is
necessary to achieve its objectives, was excluded.

§8. INTERNATIONAL AGREEMENTS

1. General Remarks

1. The EU’s ability to enter into international agreements - ius contrahendi – is an
inherent a ribute of its legal international subjectivity. The European Union has the
right to conclude international agreements with third countries and international or-
ganizations in the four cases where:

a) it is provided by the provisions of the TEU140 or the TFEU141,
b) conclusion of an agreement is necessary in order to achieve the Union’s poli-

cies, one of the objectives referred to in the Treaties,
c) conclusion is provided for in a legally binding Union act,
d) conclusion may affect common rules or alter their scope142.
The EU also has the power to enter into contracts, which contribute to the overall ob-

jectives of the Union‘s external action, but without limiting the competence of Member States
to negotiate and conclude agreements with third countries and international organizations in
these areas143 (a similar objection applies to cooperation for development, humanitar-
ian and economic, financial and technical cooperation and agreements in the field of
monetary policy).

This adjustment of EU competence to conclude international agreements confirms
the principle developed by the CJEU in the ERTA judgment144, the Court held that
whenever the (then) Community lays down common rules, then this is the transfer
of powers to the Community, with regard to the conclusion of international agree-
ments as well. This phenomenon is referred to as the principle of simultaneous in-
ternal and external competence of the European Union145.
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2. In accordance with the general principles of the division of competences be-
tween the Union and the Member States and in accordance with the principle of loy-
alty, agreements concluded by Member States “in parallel” to the EU agreements
cannot regulate the issues that have been settled by the agreement concluded by the
Union, and cannot impede the achievement of the relevant objectives of the Union.

The obligation to comply with international agreement concluded by the EU lies
both with the EU institutions and theMember States, and requires direct application
of the provisions of the agreement - as long as they are self-enforceable and the obli-
gation to implement the decisions taken by the body established under an interna-
tional agreement with the EU being the party.

2. The procedure for concluding international agreements

1. A common procedure for the EU to conclude international agreements is gov-
erned byArticle 218 of the TFEU. The provisions contained herein shall apply to the
negotiations and conclusion of agreements in principle in all areas, and thus incor-
porate the provisions of the CFSP. Consolidation of several pre-existing procedures
for the conclusion of international agreements allowed to adopt in the TFEU a rule,
according to which - regardless of the agreement – the Council decides to start ne-
gotiations, adopts negotiation guidelines, sets negotiation team (with the excep-
tion of agreements on trade policy that the European Commission negotiates146) and
concludes agreements after they are negotiated.

One can distinguish a principle that the mode of taking decisions by the Council
on the EU being bound by an agreement in the given area stems out from the same
rules for the adoption of appropriate secondary legislation147.

2. The Treaty on the Functioning of the European Union expands the powers of
the CJEU in the ex ante control of the compliance of agreements concluded by the
EU with the provisions of the TFEU to all agreements concluded by the EU148, with
the exception of those related to CFSP, due to the general exclusion of the jurisdiction
of the Court in this area.

Member States, the European Parliament, the Council or the Commission may
obtain the opinion of the CJEU on the compatibility of the envisaged agreement with
the TEU and the TFEU. In the case of the negative decision of CJEU the envisaged
agreement may not enter into force unless it is amended or the Treaties are revised.

3. The European Union may conclude international agreements within the CFSP,
these agreements are, however, of specific nature, among others, visible in the ex-
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clusion of the European Parliament’s participation from the process of concluding
and their exemption from the jurisdiction of the Court of Justice149.

4. TheCommission takes the initiative of concluding an international agreement,
addressing appropriate recommendations to the Council. In the event that the en-
visaged agreement relates exclusively or principally to the common foreign and se-
curity policy, the recommendation to the Council directs the High Representative of
the Union for Foreign Affairs and Security Policy.

The Council adopts a decision authorizing the opening of negotiations and, de-
pending on the subject of the envisaged agreement, nominating the Union negotia-
tor or the chairman of the Union‘s negotiation team.

At the request of the negotiator the Council adopts a decision authorizing the
signing of the agreement or its provisional application before entry into force and
takes a decision on the conclusion of the agreement.

As a rule, during the entire procedure for the conclusion of an international agree-
ment the Council acts by a qualifiedmajority. The Council shall act unanimously, if:

a) the agreement covers an area for which unanimity is required for the adop-
tion of a Union act,

b) in the case of association agreements and agreements on economic, financial
and technical assistance with the candidate countries for accession,

c) the agreement concerns the accession of the Union to the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms - the
decision concluding such an agreement enters into force after it has been ap-
proved by the Member States in accordance with their respective constitu-
tional requirements.

5. The procedure for concluding international agreements by the EU is a clear
strengthening of the European Parliament.

The Council adopts a decision on concluding an agreement after obtaining the
consent of the European Parliament in the case of:

a) Association Agreements;
b) agreements on the Union accession to the European Convention for the Pro-

tection of Human Rights and Fundamental Freedoms (let us recall that be-
cause of the importance of this agreement, the status of which will be raised
to the primary law of the EU, the Council decides unanimously, and such an
agreement will enter into force after it has been approved by all the Member
States in accordance with their respective constitutional requirements);

c) agreements establishing a specific institutional framework by organizing co-
operation procedures;

d) agreements having important budgetary implications for the Union;
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e) agreements covering areas where either the ordinary legislative procedure
or the special legislative procedure are applicable if the consent of the Euro-
pean Parliament is required.

However, in other cases, the Council adopts a decision on the conclusion of an
agreement after consulting the European Parliament, which gives its opinion within
a time limit which the Council may lay down according to the urgency of the mat-
ter. No reviews of the EPwithin that timemeans the Council’s right to self-regulation
in this area.

3. Conclusion of international agreements in the area
of the Common Commercial Policy

1. Within the framework of the common commercial policy the procedure for con-
cluding international agreements is modified150.

The Commission makes recommendations to the Council, which authorizes the
Commission itself to open the necessary negotiations. The Council and the Com-
mission are responsible for ensuring the negotiated agreements’ compliance with in-
ternal Union policies and rules.

The Commission conducts negotiations in consultation with a special commit-
tee appointed by the Council to assist it in this task andwithin the guidelines that the
Council may issue to it. The Commission shall regularly report to the special com-
mittee and the EP on the progress of negotiations.

2. In this procedure the Council, as a rule, acts by a qualified majority.
The Council acts unanimously for the negotiations and conclusion of agreements:

a) in the area of trade in services and the commercial aspects of intellectual prop-
erty, as well as foreign direct investment, where such agreements include pro-
visions for which unanimity is required for the adoption of internal rules,

b) in the area of trade in cultural and audiovisual services, where these agree-
ments risk prejudicing cultural and linguistic diversity of the Union;

c) in the area of trade in social services, education and health, where these agree-
ments seriously risk disturbing the national organization of such services and
prejudicing the responsibility of Member States to deliver them.
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Study questions

1. What are the rules for the establishment of EU legislation?
2. What areas fall within the exclusive competence of the EU?
3. What is the sharing of competences between the EU and the Member States?
4. What do the implied powers concern?
5. Determine the elements of the EU legislation acts.
6. Name the legislative procedures.
7. Who has the right of the EU legislative initiative?
8. What is citizens’ initiative in the EU?
9. What are the Green and White Papers?

10. What is the role of national parliaments in the legislative procedure?
11. What stages of the ordinary legislative procedure can be distinguished?
12. What is the Conciliation Committee and what is its function?
13. What is the budgetary procedure?
14. What is the procedure for concluding international agreements by the EU?
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1 Lex est ordinatio rationis ad bonum commune, ab eo qui communitatis curam habet, promulgata.
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CHAPTER VI

THE CHARACTER
OF THE EUROPEAN UNION LAW

§1. INTRODUCTION

1. Law is a set of legal rules that govern the defined material scope in the frame-
work of social relations. According to saint Thomas Aquinas, law is a promulgated
regulation of reason, published for the common good by the one who has the com-
munity under his care1. European Union law is an autonomous legal system con-
sisting of international treaties adopted by Member States, which constitute and
reform the European Union, and of acts created by EU institutions and bodies.

2. European Union law can be divided into primary and secondary (derivative)
legislation2. The primary legislation includes the founding treaties, the amending
treaties and the treaties of accession. It is, therefore, the part of EU law which forms
the basis of the constitution and functioning of former European Communities and
today the European Union. The secondary legislation is a set of standards established
by the EU institutions. They can be divided into legislative acts, non-legislative acts,
instruments of the Common Foreign and Security Policy (CFSP) and non-binding
acts (recommendations, opinions). The legislative acts include directives, regulations
and decisions. The non-legislative acts consist of delegated acts (delegated directives,



3 See also Chapter V of the handbook.
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delegated regulations, delegated decisions), implementing acts (implementing di-
rectives, implementing regulations, implementing decisions), inter-institutional
agreements and other non-legislative decisions.

3. The fundamental principles of the law developed in the case-law of the Court
of Justice are of essential importance for the understanding of the nature of EU law.
These are:

a) the principle of primacy of EU law,
b) the principle of direct effect of EU law,
c) the principle of indirect effect.

In addition, the issues of their reception by the constitutional courts of the Mem-
ber States are also of great importance. The case-law and rules developed by them
constitute a determinant of functioning of the application of EU law in practice.

§2. THE AUTONOMY OF THE EUROPEAN UNION LAW

tional courts in the Member States. As a result, this would lead to diversification in
the application of law and resolving conflicts between the national and the EU stan-
dards. Undoubtedly this would harm the principle of unity of the legal system of the
EU and its objectives. Therefore it should be considered that EU law is autonomous
in relation to international law and national laws, and its application in the plane
of the legal systems of the Member States requires separate rules. It is not recom-
mended to perceive the power and position of the EU legal order differently in the
various countries of the EU. Guarantee of the absence of such diversity is given only
in the model of the autonomous classification of EU law. However, this independence
is not absolute. EU law is derived from public international law and the unique char-
acteristics gained during its application allow us to consider it as a separate and in-
dependent legal order.

2. The question of the nature of EU law was also the subject of discussions be-
tween the so-called internationalists, who recognize that EU law is only a part of pub-
lic international law, and autonomists, who assume complete independence of EU
law from public international law3. It should be noted that both of these approaches

     1. Considering the issue of the nature of EU law can be assumed that EU law is a 
part of the classically understood international law. However, the consequence of 
such qualification of the EU legal order would be the possibility to lay down rules for 
the application of EU standards in basic laws and the judicial decisions of constitu-



4 See judgment 26/62 N. V. Algemene Transport – en Expeditie Onderneming Van Gend & Loos v. Nederlandse Ad-
ministratie der Belastingen.

5 W. Czapliński, R. Ostrihansky, P. Saganek, A. Wyrozumska (selection and ed.), Prawo Wspólnot Europejskich.
Orzecznictwo, first edition, Warsaw 2005, p.33.

6 See judgment 6/64 Flaminio Costa v. ENEL.
7 The document contains the assessment of conformity of the dra agreement to establish EEA with EU law

(then Community law).
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are characterized by an extreme outlook on the problem of place and nature of the EU
legal system. It cannot be assumed that the total subordination of EU law to inter-
national law, nor the full independence from the international plane, from which,
in fact, EU law arises.

3. Due to the fact that the provisions of the Treaties do not determine the nature
of EU law, the case-law of the CJEU played a major role in this respect. The Court’s
judicature in this area should be seen as a kind of a process. The first step was the
judgment in Van Gend en Loos4, in which the Court held that the European Economic
Community established a new international legal order, for which the states re-
duced, although to a limited extent, their sovereign rights5. The Court of Justice ex-
pressed in this way the new quality of the EU’s legal system. It should be noted that
the CJ did not grant the status of independent international law to this “new legal
order”, thus tending toward the internationalist theory.

4. The turning point in the analysis was the CJ judgment in Flaminio Costa v.
ENEL6. In this judgment, the Court pointed for the first time to the autonomous na-
ture of EU law. The Court found that:

a) it is a separate legal order,
b) the system is not based on the principles of international law.
Thus, the CJ separated the EU law from the classic public international law, equip-

ping this legal system with the a ributes of autonomy and integrity. In its ruling, CJ
assumed that by contrast with ordinary international treaties, the EEC Treaty has created
its own legal system which, on the entry into force of the treaty, became an integral part of the
legal systems of the Member States and which their courts are bound to apply (...). The Mem-
ber States have limited their sovereign rights and have thus created a body of law which binds
both their nationals and themselves. It should also be noted that, in the opinion 1/917, the
Court of Justice explicitly stated that the EEC Treaty is the Constitutional Charter of
the Community based on the rule of law.

5. The CJ judgment in Internationale Handelsgesellscha was also important for
defining the nature of EU law; the Court referred in the judgment to the relationship
between the EU law and the legal systems of the Member States. The Court accepted
that the validity of measures adopted by the institutions of the community can only be judged
in the light of community law. The law stemming from the treaty, an independent source of



8 See the judgment of the Constitutional Tribunal of 11 May 2005 on the Accession Treaty, ref. No. K 18/04.
9 The rules for the application of EU law do not apply to acts taken by the EU in the framework of the CFSP.
10 This will be discussed in § 4 of this chapter relating to the case-law of constitutional courts of the Mem-

ber States regarding the relationship of EU law and national law on the examples of Germany, Italy and Poland.
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law, cannot because of its very naturebe overridden by rules of national law, however framed,
without being deprived of its character as community law and without the legal basis of the
community itself being called in question.

6. The Constitutional Court of the Republic of Poland in 2005 examined the com-
patibility of the Treaty of Accession with the Polish Constitution8 and thus joined the
discussion on the nature of EU law. Polish Court held that both the model and the
concept of European law created a new order in which autonomous legal systems
exist next to each other. The Court also emphasized that the relationship and inter-
action of EU legal order and national orders (including Polish law) are not exhausted
in the classical concepts of monism and dualism in the system: domestic law - inter-
national law. Thus, the Polish Constitutional Tribunal emphasized the special nature
of EU law.

§3 RULES FOR THE APPLICATION OF EU LAW

1. General remarks

1. The founding treaties did not define the rules for the application of EU law in
the legal systems of the Member States. This was the task for the case-law of the Court
of Justice. It should be noted that questions referred for a preliminary ruling by the
national courts were of particular importance for the development of principles. This
allowed for the development of a coherent case-law of the Court in this regard9. The
principles of applying EU law include:

a) the principle of primacy,
b) the principle of direct application of EU law,
c) the principle of indirect effect.

      2. On the one hand, the lack of regulations in the treaties on the principles of 
applying EU law equips the CJ with significant amount of flexibility in their defini-
tion and interpretation. This allows the Court to adjust its line of case-law to the 
prevailing realities. On the other hand, it means that constitutional courts of the 
Member States make a different interpretation of these principles, even in ma ers of 
their competence in the field of compliance of the secondary legislation with basic 
laws of those countries¹⁰ .



11 The opinion of the Legal Service of the Council of 22 June 2007, annexed to the declaration No. 17, stresses
the lack of regulation of the principle of priority in the Treaties. According to the Service, this does not under-
mine in any way the content of this principle and the related case-law of the Court of Justice. It should also be
noted that a group of deputies who applied for the control of conformity of the Treaty of Lisbon with the Con-
stitution of the Republic of Poland stated, referring to the Declaration No. 17, that in the opinion of the applicant
the declaration is a normative act, because it is the first official document issued on behalf of all Member States - parties to
the treaties constituting the Union - which proclaims the principle of priority in general and abstract manner. Using the
form of a declaration for the general and abstract proclamation of this principle, according to the applicant, does not deprive
the normative nature of the challenged act, even though the applicant sees that, pursuant to Article 51 (consolidated) of the
Treaty on European Union, Declaration No. 17 does not have the status of a treaty norm. In turn, theAttorney General,
being a party to the proceedings before the Tribunal, claimed that Declaration No. 17 is not a normative act but a
political one. It consists of two parts: first – informational, and second - containing the opinion of the Council Legal Serv-
ice. The content of Declaration No 17 brings no new value, merely confirms the continuity of case-law of the Court of Jus-
tice of the European Union”.
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2. The principle of primacy

1. The principle of supremacy (primacy) of EU law is the primacy of EU legisla-
tion over the acts of domestic law of the Member States in the event of a conflict
between the standards contained therein. Its content has been developed by the
Court of Justice as a result of problems in the sphere of application of EU law in the
legal systems of the Member States. The present shape of the principle of primacy is
the result of the CJ case-law in this field. It should also be noted that the principle of
primacy of EU law has been adopted and recorded in the form of Declaration No. 17
to the Treaty of Lisbon. However, it is not an integral part of the treaties, because the
declarations were not indicated in Article 51 TUE11. The content of the declaration
shows that, according to settled case-law of the Court of Justice of the European Union, the
Treaties and the law adopted by the Union on the basis of the Treaties have primacy over the
law of Member States under the conditions laid down by the said case-law.

2. The principle of primacy of EU law over national law means that:
a) provisions of EU law take precedence over the provisions of domestic law;
b) national lex posterior – i.e. the law established later – does not derogate the pre-

viously established EU law - lex prior;
c) in the event of a conflict between a provision of EU law and the provision

of national law, the provisions of the EU apply;
d) Member State is obliged to ensure effective application of the EU law;
e) Member States should not apply (establish) legal acts inconsistent (conflict-

ing) with EU law.

3. The principle of supremacy of EU law excludes the use of national act con-
trary to the law of the EU. An important issue is the determination of the scope of
primacy of EU law over national law, i.e. which acts of EU law take precedence over
which national laws. It should be noted that the catalogue includes all acts of EU law,



12 See the judgment on 11/70 Internationale Handelsgesellschaft.
13 By contrast with ordinary international treaties, the EEC Treaty has created its own legal system which, on the

entry into force of the Treaty, became an integral part of the legal systems of the Member States and which their courts are
bound to apply. By creating a community of unlimited duration, having its own institutions, its own personality, its own
legal capacity and capacity of representation on the international plane and, more particularly, real powers stemming from
a limitation of sovereignty or a transfer of powers from the states to the Community, the Member States have limited their
sovereign rights and have thus created a body of law which binds both their nationals and themselves.

14 See the judgment on Internationale Handelsgesellschaft. Recourse to the legal rules or concepts of national law in
order to judge the validity of measures adopted by the institutions of the Community would have an adverse effect on the
uniformity and efficacy of Community law. The validity of such measures can only be judged in the light of Community
law. In fact, the law stemming from the treaty, an independent source of law, cannot because of its very nature be overrid-
den by rules of national law, however framed, without being deprived of its character as community law and without the
legal basis of the Community itself being called in question. Therefore, they cannot take precedence over the law derived from
the Treaty, which is an independent source of law, due to its very essence, without depriving it of the nature of Community
law, and without calling into question the legal basis of the Community itself. Therefore the validity of a community meas-
ure or its effect within a Member State cannot be affected by allegations that it runs counter to either fundamental rights
as formulated by the constitution of that state or the principles of a national constitutional structure.
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i.e. acts of both primary and secondary legislation and international treaties, together
with the acts issued on the basis thereof, and extends to all the provisions of national
law - regardless of their status - including the standards contained in basic laws of the
Member States (which causes much controversy in the judicature of constitutional
courts of these countries)12.

4. In the case-law of the Court of Justice, the principle of primacy of EU law has
been expressed by the Court in Costa v. ENEL case. The Court drew attention to the
specific nature of the Treaty establishing the European Economic Community in com-
parison to other international agreements. Proving its thesis, the CJ also found that
EEATreaty forms the basis of an autonomous legal system which with its entry into
force permanently penetrated into the legal systems of theMember States and has be-
come their integral part13. This results in the obligation to apply treaty norms by na-
tional courts. Member States have voluntarily limited their sovereignty by moving
part of the powers to the EU (former EC). As a result, the community was equipped
with its own institutions, its own personality, its own legal capacity and the capacity
of representation on the international level, as well as the powers necessary to achieve
common goals. Consequently, Member States cannot establish laws contrary to
legal norms of the EU. The Court held that the application of the law under the
Treaty cannot be excluded by the national laws, because it would violate the Com-
munity nature of the law and undermine the legal basis for the functioning of the
EU.

5. In Internationale Handelsgesellschaft14, the Court of Justice has extended the scope
of the principle of primacy of the EU law over national law also to cases of conflict
between the standards of the EU and the standards contained in basic laws of the



15 The Court of Justice had to express its views in relation to the reasoning that assumed violation of the prin-
ciples of the German Basic Law by the agreements on export licenses under the common agricultural policy.

16 Judgment on 106/77 Simmenthal.
17 In this case, it is not necessary to use the procedures to repeal a national law that is contrary to EU law.
18 Report, Orzeczenia Narodowych Trybunałów Konstytucyjnych (Niemcy, Włochy, Francja i Hiszpania) w sprawie

zgodności prawa wspólnotowego z konstytucjami państw członkowskich, Parlamentarne Procedury Legislacyjne, 2003,
p. 4-5.
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Member States, i.e. acts which are the highest in the hierarchy of domestic sources
of law15. The Court strongly criticized the appeal by the Member States to standards
and national (internal) legislation as the bases of legality control for standards
adopted by the EU. According to the CJ this practice leads to a reduction in the clar-
ity and efficiency of EU law. The only criterion for such verification should be the
EU law. The Court of Justice also noted that the national laws must not take prece-
dence over EU law and raised the argument of freedom of their formulation in indi-
vidual Member States. Such superiority would harm the fundamentals of the EU, in
which the Treaty is an independent and autonomous source of law. Also the legality
and effectiveness of EU law cannot be made dependent on their conformity with fun-
damental rights and principles contained in the constitutions of the Member States.
As the Court stated: The protection of such rights, whilst inspired by the constitutional tra-
ditions common to the Member States, must be ensured within the framework of the structure
and objectives of the Community.

6. In the Simmenthal judgment16, the CJ stated that the principle of primacy as-
sumes that the provisions of the treaties and directly applicable secondary legislation
after its entry into force, firstly, automatically exclude the application of any con-
flicting national laws, and secondly, exclude the possibility of the adopt of new
laws inconsistent with the provisions of EU law. In the case of the application of EU
legislation, the national court has a duty to ensure that the provisions are fully ef-
fective. According to the interpretation of the Court, it gives the court the possibility
to refuse (ex officio) the use of (disregarding) any rule of national law which is con-
trary to EU law, even if it was adopted later than the EU rules. This principle is known
as the so-called principle of primacy of EU law17.

7. A report devoted to the decisions of the National Constitutional Courts of 2003
pointed out that the principle of supremacy of EU law over national law can be seen
in three aspects. Firstly, an analysis is conducted of the relationship between EU law
and national legislation adopted later (lex posterior) in the event of any conflict be-
tween them. Secondly, there is an analysis of the conflict of laws and constitutional
principles of the Member States with the EU legal standards. And thirdly, the com-
petence criterion is also important. In other words, it has to be determined who has
the ultimate power (ger. Kompetenz - Kompetenz, fr. Competence sur la competence, the so-
called competence-competence, ultimate power to rule on one’s jurisdiction)18.



19 For more see § 4 point 3 of this chapter.
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8. The principle of lex posterior derogat legi priori means that the act passed later
repeals (derogates) the effect of an act adopted in a given field earlier. This rule there-
fore applies to the relationship between the provisions of law in terms of time, and
is applicable in case of a collision between the two. A legal act adopted later takes
precedence over the act passed earlier. It should be noted, however, that the princi-
ple of lex posterior derogat legi priori applies only to acts of the same legal force. Reso-
lution of the conflict between the acts of different legal force is always in favour of the
act which is higher in the hierarchy of sources of law.

9. The Court of Justice, with reference to the lex posteriori principle, stated em-
phatically that it cannot apply to the relationship between the EU law and the na-
tional law of the Member States. A settlement of the primacy of the act due to the
time of its adoption cannot be a principle in the conflict between the EU and national
standards. The provisions of the EU law and the national law cannot be regarded as
acts of the same legal force. The ruling on the Costa v. ENEL case, which concerned
a collision of the standards in the later adopted national law nationalizing the en-
ergy companywith the EU legal standards, the CJ stated that the obligations undertaken
under the treaty (...) would not be unconditional, but merely contingent, if they could be called
in question by subsequent legislative acts of the signatories. The possibility of applying
the principle of lex posteriori in the evaluation of the CJ would jeopardize the uniform
application of EU law by applying solutions that are different or even contrary to the
EU legal standards. This would offer the possibility of a selective application of EU
law in the Member States, depending on the preferences that exist in a given time
and political system.

10. The question of the relationship of constitutional norms in force in the EU
Member States and the EU law standards was the subject of discussion in both the
Court of Justice and constitutional courts of the Member States (e.g. Germany, Italy
and Poland). In the judgment described above on the Internationale Handelsgesellschaft
case, the CJ stated that the acts of EU law take precedence over national law, even in
the event of a conflict between the constitutional principles and the EU standards. The
constitutional courts of the Member States in their decisions questioned repeatedly
the CJ’s thesis, as an example can be indicated the Federal Constitutional Tribunal
judgment on Solange I, the judgment on the Lisbon Treaty, the decision of the consti-
tutional court of the Italian Republic on Granital v. Amministrazione delle Finanze dello
Stato, or the judgment of the Polish constitutional court regarding the constitution-
ality of the Accession Treaty19.

11. The issue of conflicts of competence in terms of the primacy principle relates
primarily to the determination of the limits of those competences – i.e. indication as



20 Judgment 314/85 on Foto-Frost.
21 The FCT judgment on Solange II, judgment of the Constitutional Tribunal in case No. 45/09.
22 Judgment on Simmenthal.
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to who should have the final authority. According to the CJ interpretation, the CJ is
the guardian of Kompetenz-Kompetenz, and the courts of the Member States do not
have the cognition to assess the legality of the EU secondary legislation. The state-
ment of the Court of Justice regarding its powers was that their primary objective is
to ensure the uniform application of EU law by the courts of the Member States. The
Court expressed the view that the requirement of uniformity is particularly imperative
when the validity of a Community act is in question. Divergences between courts in the Mem-
ber States as to the validity of Community acts would be liable to place in jeopardy the very
unity of the community legal order and detract from the fundamental requirement of legal
certainty20. A different view on the ma er is presented by constitutional courts in
some Member States, e.g. in Germany and Poland, which are open to check compli-
ance of the EU secondary legislation with the Constitution21.

3. The principle of direct effect of EU law

a) General remarks

1. Similar to the principle of primacy, the principle of direct effect of EU law has
been shaped by the case-law of the Court of Justice in response to problems with the
application of EU law in the legal systems of the Member States. Direct effect of EU
law includes:

a) direct application,
b) direct effect.

2. The direct applicationof EUlaw relates to the question of who may apply what
type of act of EU law, and to what extent. This rule applies to the formal aspect of the
inclusion of EU provisions into legal systems of the Member States. As interpreted by
the CJ in theSimmenthal judgment, the principle ofdirecteffect applies to bothdecision-
making bodies and bodies applying the law in the Member States. Law-making au-
thorities have a duty to adopt acts in accordance with EU law. However, the
authorities applying the law are obliged to apply the standards of EU law in situa-
tions where they are most appropriate for a given legal situation22. In the judgment,
the CJ indicated that the direct applicability of community law means that its rules
must be fully and uniformly applied in all the Member States from the date of their
entry into force and for so long as they continue in force. Directly applicable provisions
are a direct source of rights and duties for all those affected thereby, whether member states or
individuals; this consequence also concerns any national court whose task it is as an organ of



23 One should distinguish the principle of direct effect from the principle of direct applicability, which refers
to the inclusion of EU provisions to the legal systems of Member States. It should be noted that only regulations
have such power.

24 Also in the judgment on Costa v. ENEL, the Court noted that law of the EU (then Community) is a system
that binds not only Member States but also their nationals.

25 Case 43/75.
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a member to protect the rights conferred upon individuals by community law. The Court
also held that the final decision assuming the direct effect of a provision of a treaty
is within the CJ jurisdiction.

3. The principle of direct effect is the ability to rely directly on EU law before na-
tional courts and administrative authorities of the Member States, by both public and
private entities23. It therefore applies to a catalogue of entities that can rely on EU
law. It is consequently an indication of who is the target of the rights and obligations
contained in the standards of EU law.

5. The decision in Van Gend en Loos case was fundamental for the shaping of the
principle of direct effect, in which the CJ stated that the then European Community
as a new quality in the international order creates a legal system through delegation
of sovereign rights by Member States, where subjects are not only the Member States
but also individuals (private parties). The Court of Justice held that regardless of the
laws of the Member States, the right of the Community can not only impose obliga-
tions on individuals, but may also confer upon them rights which become part of their
legal status24.The judgment of the CJ for the first time acknowledged that private par-
ties are the targets of standards under EU law and can rely on them directly before the
courts and the public authorities of the Member States. It is worth noting that the de-
cision of the CJ involved direct effect of EU law (specifically the provisions of the
treaty) in the vertical plane, the complaint was in fact directed against the state.

6. In Defrenne v. Sabena judgment25 the CJ commented on the direct horizontal ef-
fect of EU law. The parties to the dispute were in fact private parties, a hostess and
Belgian airline, and the complaint concerned the violation of the treatyprinciple of
equal treatment for men and women in terms of pay for work. The Court held that
the order of non-discrimination also applies in relations between individuals. There-
fore, participation of a public entity is not a sine qua non condition for the direct ef-

      4. When considering the principle of direct effect, there should be distinguished 
the concepts of direct vertical effect and direct horizontal effect. The direct vertical 
effect takes place in the relations individual - the state, and means the possibility to 
rely on EU law against the Member States and those who represent them. The direct 
horizontal effect refers to the relationship between individuals (private parties) and 
means the possibility to rely on the EU act against another individual.



26 This means that its effectiveness is not dependent on any actions taken by the state or the EU.
27 This means the lack of competence to take decisions in conditions of the so-called discretion.
28 See the judgment in case 61/70Denkavit Italiana. Different position in this regard CJ presented in its judg-

ment in case 43/75 Defrenne v. Sabena, in case 24/86 Blaizot and in case C-163/90 Legroswhere the time of the de-
cision was crucial.

29 Article 288 TFEU.
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fect of EU law standards. As interpreted by the CJ in Defrenne v. Sabena – also agree-
ments entered into between private parties are subject to the prohibition of discrim-
ination. This means that individuals have the right to rely directly on the provisions
against other private entities, and the role of courts and administrative authorities of
the Member States is to ensure the implementation of these rights. The Court of Jus-
tice held that the principle that men and women should receive equal pay may be relied on
before the national courts. These courts have a duty to ensure the protection of the rights
which that provision vests in individuals, in particular in the case of those forms of discrim-
ination which have their origin directly in legislative provisions or collective labour agree-
ments, as well as where men and women receive unequal pay for equal work which is carried
out in the same establishment or service, whether private or public. It should be noted that
the full effectiveness in vertical and horizontal aspects is enjoyed only by regulations.
Other acts are directly applicable only vertically and horizontally when they are ad-
dressed to private entities, and the goal is to impose on them certain responsibilities.

7. The Court of Justice also pointed out the conditions to be met by the provision
of EU law to be directly effective. According to the criteria established by the CJ such
provision should be:

a) clear,
b) unconditional,
c) precise,
d) independent of the actions taken by the Member States (e.g. legislative) or

the EU26,
e) not based on discretionary power27.

8. Analyzing the CJ case-law from the perspective of the catalogue of Union acts
under the principle of direct effect, one can observe a progressive expansion of the list
of acts that are subject to it. This catalogue includes - treaty provisions, regulations, di-
rectives, decisions, international agreements and acts based on them. Also important
is the time dimension related to the application of the principle of direct effect. It is un-
derstood that the provision has a direct effect from the date of its entry into force28.

b) The direct effect of regulations

1. A regulation is a legislative act of general application, binding in its entirety
and directly applicable in the Member States of the EU29. It becomes part of the na-



30 Judgment in case 34/73 Variola.
31 Judgment in case 101/76 Koninklĳke Scholten Honig.
32 Judgment in case 9/73 Carl Schlüter v. Hauptzollamt Lörrach.
33 Judgment in case C-252/00 Antonia Muñoz y Cia S.A. Superior Fruiticola S.A. v. Frumar Limited Redbridge Pro-

duce Marketing Limited.
34 Article 288 TFEU.
35 Judgment in case 41/74 Yvonne van Duyn v. Home Office.
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tional legal systems without the need to implement its provisions. In the judgment
in Variola30 case the CJ stated that the direct application of a regulation means that its entry
into force and its application in favour of or against those subject to it are independent of any
measure of reception into national law. The Court also referred to the legal force of reg-
ulations confirming the possibility of establishing through them the rights and obli-
gations of individuals. In the judgment in the Koninklijke Scholten Honig case, the CJ
stressed the normative character of the regulation stating that regulation is a measure
which applies to objectively determined situations and produces legal effects with regard to cat-
egories of persons regarded generally and in the abstract31.

2. Direct applicability of regulations guaranteed by the TFEU does not mean at the
same time the direct effect of their provisions. In line with the CJ case-law, the pos-
sibility to rely directly on the provisions of the regulations is subject to their compli-
ance with relevant conditions. These are set out in the judgment in Carl Schlüter v.
Hauptzollamt Lörrach32 case, where the Court referred to the following criteria: clarity,
precision and the lack of discretion of Member States’ authorities.

3. In its judgment in the Muñoz case33, the CJstated that thepossibility torelydirectly
on the provisions of the regulation should be assessed for each act individually. The
Court also confirmed the direct effect of regulations on both the vertical plane, that
is against the state, as well as the horizontal plane, i.e. against another individual.

c) The direct effect of directives

1. A directive is an act directed to the Member States of the EU. It is binding on the
recipient with regard to the result and is subject to a mandatory implementation
within the prescribed period34. Using directives the European Union legislature de-
termines the directions to modify national legislation. The issue of direct effect of di-
rectives has been the subject of judicial analysis of CJ in the absence or incorrect
transposition of the provisions of these acts by the Member States, which in the opin-
ion of the Court should not benefit from their own unlawful conduct - ex iniuria non
orbitur ius.

2. The judgment in the Yvonne van Duyn v. Home Office35 case was of fundamental
importance in this respect, the CJ for the first time spoke about the direct effect of di-



36 Judgment in case 148/78 Postępowanie karne v. Ra i.
37 Judgment in case 51/76 Nederlandse Ondernemingen v. Inspecteur der Invorrechten en Accĳnzen.
38 Judgment in case 148/78 Marks & Spencer.
39 Judgment in case 152/84 Marshall.
40 Judgment in case C-91/92 Faccini Dori.
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rectives. It should be noted that the judgment related to the possibility of referring to
the directives in the vertical plane, individual – the state. The Court found that due
to the fact of granting a binding force to directives, it is not allowed to exclude the
possibility of relying on an obligation that derives from its content, because that
would undermine the binding effect of its provisions and would limit the effective-
ness of EU law. This is because the element of EU law is, on the one hand, the possi-
bility of relying by the individual before the national courts directly on the directives,
and on the other hand, the right to rely on their contents by the courts of the Mem-
ber States in the conduct of their proceedings. According to the CJ, the decisive cri-
terion in a particular case is a detailed analysis of whether the provision meets the
conditions for direct effect.

3. Another important judgment was in the Ra i case36, in which the Court indicated
the conditions for direct effect of directives, such as: clear and precise content, un-
conditionality and expiry of the period of implementation37. In its analysis, the CJ re-
ferred to the ex iniuria non orbitur ius assumption, stating that failure by a Member
State to observe implementation date or improper implementation of the provisions
of the directive cannot undermine the right of individuals to rely directly on its pro-
visions in this situation (of course against the state).

4. In the Marks & Spencer judgment 38,the CJ extended the scope of the direct effect
of directives allowing direct reliance on their provisions also in a situation where a
Member State has made a transposition. The Court pointed out that the implementing
procedure itself does not exhaust all obligations related to the achievement of the re-
sults established in the directive. Therefore, if the means used by the Member State are
not sufficient to ensure the possibility of full use of targets set in the directive for indi-
viduals, they can rely directly on this directive in court proceedings against the State.

5. The Court of Justice dealt in its case-law also with the direct effect of directives
in the horizontal plane (individual - individual). It should be noted, however, that the
CJ has consistently refused the possibility to rely directly on the provisions of the di-
rectives in the proceedings in which the parties are private entities. This is because
the directive, as an act directed to the state, cannot be a direct base in relationships
between individuals. Judgments in Marshall39 and Faccini Dori40 cases were crucial in
this respect. The Court of Justice proceeded on the basis that allowing the direct ef-
fect of directives horizontally would make it possible for the EU to se le the status
of individuals. Meanwhile, the European Union legislature has the legitimacy to im-



41 Judgment in case C-188/89 Foster v. British Gas.
42 Judgment in case 8/81 Ursula Becker.
43 Judgment in case 222/84 Marguerite Johnston.
44 Judgment in case 103/88 Fratelli.
45 See earlier comments devoted to the principle of indirect effect § 3 point 4 of this handbook.
46 Triangular relations take place in the vertical plane, in which when the action of an individual is directed

against the state it also has a horizontal aspect.
47 Judgment in case C-1994/94 CIA Security International SA v. Signalson SA and Seciuritel SPRL.
48 Judgment in case C-443/98 Uniliver Italia SpA v. Central Food SpA.
49 Article 288 TFEU.
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pose obligations on individuals only in situations where the law authorizes it to issue
regulations. No exception to this rule is possible in the opinion of the CJ.

6. In order to mitigate the categorical exclusion of the possibility to rely directly on
directives by individuals, the CJ adopted in its case-law a fairly wide definition of the
state and the entities constituting the “emanation of the state“. According to the in-
terpretation made by the Court in its judgment in the Foster case41, it does not ma er in
what form the state is acting. Therefore, the category of entities against which one can
rely directly on the provisions of the directives covers any entity which, under specific
national rules, is responsible for the provision of public services under the control of
the state and is equipped with special powers to that effect. In the Marshall judgment
the CJ stated, however, that it does not ma er whether the state acts as a governmen-
tal body or employer. Analyzing the issue of the so-called “emanation of the state”,
the CJ referred to the parties representing in its opinion the state and considered
as such the tax authorities - in the judgment in the Ursula Becker case42, the authorities
responsible for law and order - in the judgment in the Marguerite Johnston case43, and
local government bodies - in the judgment in the Fratelli case44.

7. In addition to the above-described interpretation of entities representing the
state, the CJ mitigates the consequences of rejecting direct horizontal effect of direc-
tives also by using the principle of the so-called indirect effect, i.e. consistent inter-
pretation45 and the possibility of relying on the provisions of directives in triangular
situations 46, that Court has confirmed in its judgment in CIA Security International
SA v. Signalson SA and Seciuritel SPRL47 cases or the judgment in Uniliver Italia SpA v.
Central Food SpA48.

d) The direct result of a decision

1. A decision is an individual and a specific legislative act, binding recipients in
its entirety. It can be targeted at both the state and individuals49. In contrast to the ab-
stract acts it concerns a specific case. The effect, in the form of binding by the provi-
sions of the decision, arises only for the recipients.



50 Judgment in case 9/70 Grad.
51 For more see page 9 of this chapter
52 Article 216 TFEU.
53 Judgment in case 87/75 Bresciani.
54 It should be noted that some of the provisions of international agreements in the opinion of the CJ do not

use direct effect. The Court denied such effectiveness to the provisions of the GATT.
55 Judgment in case 181/73 Haegeman.
56 Article 267 TFEU.
57 Judgment in case 104/81 Hauptzollamt Mainz v. Kupferberg.
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2. The judgment in the Grad case50 was of fundamental importance to the issue of the
direct effect; the Court held that the binding nature of decisions guaranteed in the
treaty determines their direct effectiveness. Furthermore, the Court referred to the
principle of effet utile stating that the lack of possibility to rely on the provisions of de-
cisions by individuals (citizens of countries to which the decision is addressed) in
the proceedings before the national courts would undermine the essence of this prin-
ciple. Also the courts of the Member States, in the opinion of the CJ, should be able
to rely on decisions as part of EU law. The Court of Justice also referred – as was al-
ready previously mentioned - to the criteria of the direct effect, i.e.: clarity, precision
and unconditionality51.

e) The direct effect of international agreements and acts based on them

1. The European Union may conclude international agreements with third coun-
tries and international organizations. Such agreements are binding in relation to the
EU itself and to all Member States. They are part of the EU legal order52.

The principle of direct effect applies to them, as long as the conditioning criteria
are met.

2. The Court of Justice in its judgment in the Bresciani case53 held that provisions of
an international agreement, which are clear, precise and unconditional have direct ef-
fect, while taking account of their wording and the object and purpose of the agree-
ment54.

3. In the judgment in the Haegeman case55, the CJ stated that an agreement concluded
by the Council (...) is, as far as it concerns the Community, an act of one of the institutions of
the Community (…). From the date it comes into force, its provisions form an integral part
of Community law. The Court adopted thus, that it has jurisdiction to rule on the scope
in preliminary rulings, as an international agreement is an institutional act56.

4. In its judgment on the Kupferberg case57, the CJ referringto theEUbut also national
dimension of international agreements accepted that their efficacy and use must not
be dependent on their position in the legal systems of the Member States, as they are
an integral part of the EU legal system. Therefore, in the opinion of the Court, in



58 Judgment in case C-192/89 Sevince.
59 The case concerned the decision taken by the Council of theAssociation constituted on the basis of the As-

sociation Agreement of the then Community with Turkey.
60 Judgment in case 157/86 Murphy.
61 Judgment in case 322/88 Grimaldi.
62 Judgment in case 14/83 Von Colson and judgment in case C-322/88 Grimaldi.
63 Judgment in case 14/83 Sabine von Colson and Elisabeth Kamann v. Land Nordrhein-Westfalen.
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order to ensure uniform application of international agreements, only the Court has
the authority to interpret its provisions. The Court also confirmed the conditions of
the direct effect, that is: clarity, precision, unconditionally, and stressed that theymust
be read in the context of the entire agreement.

5. A direct effect of acts issued on the basis of international agreements has been
the subject of the CJ analysis in the judgment in Sevince case58, concerning the asso-
ciation agreement, namely the decision of the Association Council59. Acts adopted
by bodies appointed under the association agreement are an integral part of the EU
legal system. A direct result of such acts depends on the fulfillment of the criteria
under the CJ case-law, i.e.: clarity, precision and unconditionality.

4. The principle of indirect effect

1. The principle of indirect effect otherwise known as the principle of Pro-Euro-
pean interpretation, consistent with EU law or EU law friendly stipulates that the
national judicial and administrative authorities are obliged in the process of ap-
plying the national law to interpret its provisions in accordance with EU law. Just
as the principles of primacy and direct application characterized above, the principle
of indirect effect was also established in the case-law of the Court of Justice. Its con-
tent has been formed on the basis of the Court’s interpretation of the principle of sol-
idarity in order to ensure the full effectiveness of EU law. At first, the principle of
indirect effect was used as a specific remedy for mitigating the effects of excluding
by the CJ the possibility to directly rely on the provisions of the directives by indi-
viduals (private parties) in the horizontal plane (i.e. against other individuals). With
time, the Court extended the scope of consistent interpretation to all acts of EU law.
In its judgment onMurphy60 the CJ referred to the provisions of the treaties, while in
the Grimaldi case61 to the recommendations.

2. The concept of interpretation in conformity with the provisions of EU law ac-
companied the CJ rulings especially with regard to the directives and regulations im-
plementing it62. This is important for the national courts interpreting the legislation
implementing directives. The CJ judgment in Von Colson63 was of crucial importance



64 Judgment in case C-106/89 Marleasing.
65 Judgment in case C-105/03 Pupino.
66 Judgment in case C- 212/04 Konstantinos Adeneler et al. v. Ellinikos Organismos Galaktos (ELOG).
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in this respect. In the judgment, the CJ stated that Member States are obliged to pro-
tect the instruments necessary for application in their legal orders of the objectives set
out in the directive and to ensure their effective implementation. This in turn means
that the interpretation of such provisions should be made, as the CJ noted, in light of
the objectives and the content of the directive (i.e. EU law). In subsequent rulings the
CJ extended the scope of indirect effect to the whole EU law.

3. According to the CJ case-law, the pro-European interpretation covers all acts of
EU law and all national legal standards. As the Court stated in its judgment in the
Marleasing case64, its scope covers the provisions:

a) issued for the application of EU law,
b) issued before the act of EU law,
c) issued a er the act of EU law.

In its judgment in the VanColson case, the CJ held that boundaries of indirect effect
extend as far as the freedom of adjudication (discretionary power) of a national court.
However, in the judgment in the Marleasing case, the Court stretched the boundaries of
pro-Europeaninterpretationas faras possible in a given situation. In its judgment in the
Pupino case65, the Court focused on the limits of the pro-European interpretation from
the perspective of the general principles of law. The indirect effect of EU legislation
must not conflict, according to the CJ, with the principle of lex retro non agit, the prin-
ciple of legal certainty or lead to the interpretation of national law contra legem.

4. In its judgment in Adeneler66, the CJ stated that in case of the cumulative existence
of evidence in the form of prejudice to the period of implementation of the directive
by the Member States and the lack of direct effect of its provisions, the national courts
are to interpret national law in the light of the purposes and wording of the directive
using the interpretation of national law which is closest to these criteria. This re-
quirement is activated upon the expiry of the period of implementation. The Court
also pointed to the time of the entry of the directive into force. At that time, the na-
tional courts are in fact bound by the obligation to refrain from interpreting national
law in a manner seriously threatening - a er the deadline for implementation - the
objectives of the directive.



67 These issues are further discussed in § 3 points 2 and 4 of this chapter.
68 Article 4(3) TFEU.
69 Article 4(2) TFEU.
70 Cf. judgment CT 32/08.
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§4. THE CASE-LAW OF CONSTITUTIONAL COURTS
IN SELECTEDMEMBER STATES WITHIN

THE RELATIONSHIP OF THE EUROPEAN UNION
LAW AND NATIONAL LAW

1. General remarks

1. Adjudication activity of constitutional courts of the Member States in relation
to the EU legislation refers to assessing the constitutionality of primary legislation
(the founding treaties, amending treaties and accession treaties) and controlling in-
ternal laws implementing EU law. A controversial issue is the issue of national veri-
fication of compliance of secondary EU legislation with basic laws of the Member
States. This issue is the subject of lively discussion in the judicature of constitutional
courts, it should be noted however, that only some of them allow for the possibility
of such control (after fulfilling the relevant conditions) e.g. the Polish Constitutional
Court in its judgment SK 45/09 or the German Constitutional Court in cases Solange
II and Bananenmarktordnung67.

2. Ambiguity of interpretation in the control of compliance of the EU secondary
legislation with national basic laws is visible in the relationship between the princi-
ple of loyal cooperation68 and the principle of respect for national identities of the
Member States69. Depending on which one will be given primacy, it is possible to
both recognize and challenge the national jurisdiction of constitutional courts to ver-
ify the secondary legislation. The principle of loyal cooperation assumes mutual re-
spect of the EU and the Member States, and providing mutual assistance in carrying
out tasks resulting from the Treaties. This means that Member States take any ap-
propriate measures, general or particular, to ensure fulfilment of the obligations
under the Treaties or the acts of the EU institutions, to facilitate the achievement of
the EU's tasks and refrain from taking any measures which could jeopardize the at-
tainment of its objectives. On the other hand, the principle of respect for national
identity presupposes respect for the fundamental functions of the Member States on
the part of EU, in particular those aimed at ensuring territorial integrity, maintaining
public order and protecting national security. This identity is inextricably linked with
the basic political structures (including local and regional) and its essential factor
which is the constitutional identity70. Therefore it is vital to determine the limits of



71 The literal translation indicates that it is a Federal ConstitutionalCourt, however, the studies adopted the
name of the Federal Constitutional Tribunal.

72 For more on this subject see A. Rainer, Orzecznictwo niemieckiego Federalnego Trybunału Konstytucyjnego a
proces integracji europejskiej, Studia Europejskie, 1/1999, pp. 1-13 and P. Sarnecki, Ustroje konstytucyjne państw
współczesnych, Zakamycze 2003, p. 248. The Tribunal is composed of two senates. The composition of each of
them is made up of eight judges. The Tribunal is headed by its president, who is head of all officials. In accor-
dance with Article 93 of the German Basic Law of 23 May 1949, the Federal Constitutional Tribunal decides:

a) on the interpretation of the Constitution in the event of a dispute about the rights and responsibilities of
the federal supreme authorities or other entities that are provided under the Basic Law or the rules of the high-
est federal authority with their own rights;

b) in the case of disagreement or doubt as to the formal or substantive compatibility of federal law or the
national law with the Basic Law, or as to the compatibility of land law with other federal laws;

c) in case of differences of opinion as to whether the act corresponds to conditions of Article 72(2) (the so-
called competition law between the federal and national authorities), at the request of the Federal Council, the
land government or representatives of people;

d) in other public legal disputes between the Federation and the lands, between lands and within a land, if
no other legal way is provided;

e) on the constitutional complaints that may be filed by anyone who believes that public authority violated
any of the fundamental rights or any of the rights contained in articles 20(4), 33, 38, 101, 103 and 104 of the Basic
Law, such as the right of resistance, equal status of all German citizens, the right to be elected to the German Fed-
eral Parliament, the ban on exceptional courts, fundamental rights of the accused, the legal guarantees for dep-
rivation of liberty;

f) on the constitutional complaints of municipalities andmunicipal associations for violating the right to self-
government underArticle 28 of the Basic Law, and in the case of land laws only if a complaint cannot be brought
to the land constitutional court;

g) in other cases provided for in the Constitution;
h) in other cases provided by the Federal Constitutional Tribunal under the Federal Law.
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both the autonomy of EU law and judicial interference by constitutional courts of the
Member States in the legal standards established by the EU institutions (the EU sec-
ondary legislation). From this perspective, it seems particularly important to con-
sider selected judgments of constitutional courts of Germany, Italy and Poland, which
in their judicature often took polemical arguments against the case-law of the Court
of Justice.

2. Germany

a) General remarks

1. The constitutionality of normative acts in the German legal system is controlled
by the Federal Constitutional Tribunal (Bundesverfassungsgericht, hereinafter the
FCT)71, based in Karlsruhe, Baden-Württemberg. It plays the role of a guardian of the
constitution of the Federal Republic of Germany (Grundgesetz)72.

2. The Federal Constitutional Tribunal granted itself the cognition to control con-
formity of both primary legislation and secondary (derivative) legislation of the EU



73 See P. Czarny, Opinia prawna w sprawie dopuszczalności kontroli przez niemiecki Federalny Trybunał Konsty-
tucyjny aktów prawa pochodnego Unii Europejskiej, Zeszyty Prawnicze Biura Analiz Sejmowych Kancelarii Sejmu,
Year VIII 2(30) 2011, pp. 9–19.

74 Ibidem
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with the German Basic Law. Due to the function of the guardian of the constitution,
the FCT assigns to itself the right to protect the principle of primacy of the German
Constitution also in relation to the legislation produced by the EU institutions, see-
ing threats to its proper functioning not only in the rules that make up the German
legal system, but also those that come from the EU legislator.

3. The construction of the Federal Constitutional Tribunal‘s case-law in the con-
trol of secondary EU law is based on the assumption that the court examines not the
EU secondary legislation act, but the order by a public authority to apply particu-
lar act contained in Germany’s ratification agreement73. As a result of such a con-
trol, FCT declares the ratification agreement to be compatible or incompatible in the
scope covering a specific provision or act of EU secondary legislation. This verifica-
tion is therefore of a typical “scope” character. In the case of a judgment of non-com-
pliance with the Basic Law only German public authorities are bound by the prohi
bition of such secondary legislation. FCT decision does not affect the validity of the
derivative act in the EU’s legal area.

4. The Federal Constitutional Tribunal’s case law pays particular a ention to
EU’s compliance with the principle of acting within the competences set out in the
treaties (whether the EU institutions do not operate outside the defined compe-
tences), and ensuring the proper level of protection of human and civil rights, which
are entered in the German Constitution.

5. The line of case law indicated above has been kept in the FCT judicature since
1970s. Only the control procedure, its subject ma er and the criteria evolved over
that period. It should be noted, however, that at first (1960s) the FCT excluded its cog-
nition in the control of EU secondary legislation and recognized the constitutional com-
plaints directed against acts of the secondary legislation as inadmissible. The Court
also did not bestow on itself the competences in the control of the secondary legisla-
tion through legal questions, which were submi ed by the German courts (1971). Se-
condary legislation was treated as a manifestation of the will of supranational
institutions separate from the power of the Member States, including Germany74.

6. It should also be noted that the German doctrine is critical towards assigning
the competence of the Federal Constitutional Tribunal in the control of compliance of
secondary legislation with the German Basic Law. The arguments of “dogmatic-legal



75 It is worth noting the FCT never determined that a derivative act for constitutional reasons cannot be ap-
plied in Germany.

76 Article 79(2) of the Constitution of Germany.
77 Article 79(3) of the Constitution of Germany.
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weakness“ for justification of such cognition and the negative consequences for the
process of European integration are raised in this issue75.

7. Legal basis for the control of secondary legislation done by the FCT should be
seen in the Court’s interpretation of the German Basic Law and the ratification act,
and not in the provisions of the Constitution itself, the provisions governing the func-
tioning of the FCT contained in the Federal Constitutional Tribunal Act of 1951 and
other acts of German law. This control therefore has no normative base.

8. The ratification act, under which Germany gave “sovereign powers” (sover-
eign rights) to the EU meant that the system of national law opened up to EU law.
This opening, however, was not absolute. Membership in the EU may not in fact
lead to a violation of fundamental and immutable constitutional principles of the
German state system (which is not allowed by the Basic Law itself) i.e. the constitu-

9. Article 23 of the German Basic Law contains the so-called integration clause. It
assumes that for the realization of a united Europe, the Federal Republic of Germany
shall contribute to the development of the European Union. The Union is therefore
bound by the national legal rules, social and federation rules and the principle of sub-
sidiarity. It is also obliged to ensure the protection of fundamental rights comparable
to that which is contained in the Constitution of the Federal Republic of Germany.
The provision also assumes that the legitimacy of the European Union and the change
of its treaty foundations and comparable regulations, resulting in modifications or
additions to the German Basic Law or the possibility of introducing such changes or
additions, require the consent of two thirds of members of the Federal Parliament and
two thirds of the Federal Council76. However, the change of the Basic Law, which vi-
olates the division of the Federation to the lands, the essential cooperation of lands in
terms of legislation or the rules contained in Articles 1 and 20 of the Constitution, is
unacceptable77. This is about the principle of respect for and protection of human dig-
nity and integrity and the protection of inalienable human rights expressed in Article
1 of the Basic Law. In accordance with Article 20 of the Constitution, the Federal Re-
public of Germany is a democratic and social federal state. All state authority em-
anates from the people. The people exercise this power through elections, voting, and

tional identity (the core of constitutional identity). This means that EU secondary 
legislation cannot affect the values indicated above, because the use of such acts 
would contradict the order entered into the Basic Law of the Federal Republic of 
Germany.



78 Judgment of FCT of 29 May 1974, BvL 52/71 Solange I.
79 The name “solange” comes from the judgment of the FCT and refers to the basic expression used by

the Tribunal.
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special bodies of legislation, executive and judiciary. Legislation is bound by consti-
tutional order, whereas executive and judiciary powers are bound by law. Any
changes detrimental to these values are not permitted.

b) Solange I

1. The Federal Constitutional Tribunal in its judgment in Solange I challenged the
principle of absolute primacy of EU law over German law78. The name “solange”,
which describes this decision of FCT, in Germanmeans “as long as“ and refers to the
adoption by the FCT of the principle of supremacy of Community law (now EU law)
and the principle of direct effect of the law, but only under certain conditions79. Com-
munity law (now EU law) was defined by the FCT as an autonomous system that
goes beyond the law of the Member States and international law.

2. German Constitutional Court also pointed out that Community order does not
specify the basic human rights. The Federal Constitutional Tribunal also stated that,
due to the fact that the process of the creation of Community law (now EU law) is still
in progress, this does not provide adequate protection guarantees for fundamental
rights set out in the German Basic Law. In the FCT opinion, part of the Basic Law de-
voted to the fundamental rights has inalienable and principal characteristics of this
act. This is the so-called German constitutional identity. It is therefore not possible for
the transfer of sovereign powers to violate these values in any way. Therefore, FCT
acknowledged its cognition for verifying conformity of derivative legislation with
the catalogue of fundamental rights contained in the German Constitution until the
formation of these rights by the legal system of the Community (now EU legal sys-
tem). As stated by FCT, the control will be exercised by it: until the integration process
does not become so advanced that the Community law also receives a catalogue of fundamen-
tal rights conferred by the parliament and with established legality, which is sufficient in com-
parison with the catalogue of fundamental rights contained in the Constitution.

3. The Federal Court also found that both the German and the Community legal
system are separate autonomous orders equipped with separate apparatus with cer-
tain powers and operating within them. Therefore, the Court of Justice should not
rule on the compatibility of derivative legislation with the German Basic Law, just
like the Federal Constitutional Tribunal does not have jurisdiction to control the com-
pliance of secondary legislation with primary legislation.



80 The FCT judgment of 22 October 1986 - Wünsche Handelsgesellschaft, 2 BvR 197/83 Solange II.
81 Solange II case referred to the freedom of trade guaranteed by the German Basic Law and procedural is-

sues related to the right to speak and means of defence when issuing administrative decisions. The complaint
was lodged by importers of mushrooms who have not obtained permission to import and therefore argued that
their fundamental rights under the Constitution of Germany have been limited by the provisions of the Com-
munity. After considering the case and reviewing the law and jurisprudence of the EC (now the EU), the FCT
said that the question of whether (the plaintiff) is right in alleging that the Commission regulations at issue (...) infringe
the fundamental rights (recognized by the relevant parts of the German Constitution) must therefore remain with-
out response (because the Tribunal has not carried out analyses of compliance with the Constitution).
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b) Solange II

1. The FCT judgment on Wünsche Handelsgesellschaft80, referred to as Solange II,
slightly changed the Federal Court’s approach to the issue of controlling the compli-
ance of derivative legislation with the German Basic Law81. While in Solange I the
FCT pointed to the lack of adequate protection of fundamental rights in Community
law (now EU law), in Solange II it decided that the Community system (including the
case-law of the Court of Justice) has already developed a level of protection compa-
rable to that contained the Constitution of the Federal Republic of Germany. For this
reason, the FCT decided to suspend its cognition for the verification of the second-
ary legislation. However, it should be noted that the suspension of control did not
constitute a waiver of that power by the Federal Constitutional Tribunal. The Federal
Court only temporarily withdrew from the jurisdiction in that regard. The suspension
of judicial activity of the FCTwas to apply until the level of protection of fundamental
rights offered by the Community system (now the EU system) would, according to
the Federal Constitutional Tribunal, guarantee the protection of these rights in the
light of the German Basic Law.

2. As the FCT stated, it is crucial to the German constitutional system to demon-
strate that the EU law does not allow for measures which are not in conformity with fun-
damental rights recognized and guaranteed by the constitutions of the Member States.
Federal Court, while considering Solange II, carried out a kind of verification of the
achievements of the EC (now the EU) in defining the catalogue of fundamental rights
and the level of protection in the legislation and the decisions of the Community
(now the EU). The Federal Constitutional Tribunal stated that:

a) the Court of Justice in its case-law respects and protects fundamental rights
more than before (although the nature of these rights is not always clear);

b) four freedoms inherent in the treaties are part of the fundamental freedoms;
c) the Court of Justice applies the principle of proportionality and the principle

of good administration, and treats the Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR) as a source of law.



82 The FCT judgment of 12 October 1993, 2 BvR 2134, 2159/92 on the Treaty of Maastricht.
83 Decision of 12 October 1993 Brunner and others [1994] 1 CMLR 57. Bundestag adopted the Treaty of Maas-

tricht on 2 December 1992. The Act came into force on 31 December 1992.
84 The complaint raised the issue of a common currency, or granting the right to vote in local elections to peo-

ple who are not EU citizens.
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3. The interpretation made by the FCT in Solange II was changed in its judgment
of 12 May 1989 which is referred to as Wenn-nicht-Beschluβ82. The Federal Constitu-
tional Tribunal has distanced itself from the earlier findings and concluded that it
has cognition to control secondary legislation as long as the Court of Justice will not
be able to guarantee adequate protection of fundamental rights.

d) The Maastricht case

1. The Treaty of Maastricht was the subject of the FCT judicial activity on a com-
plaint based on the assumption that the German legal system does not provide con-
stitutional grounds for the ratification of the treaty83. Thus, a group of German
applicants challenged the possibility of introducing its regulations to the legal system
of Germany. Charges related primarily to the EU’s increasing interference in the
sphere of sovereignty of theMember States and, consequently, their lesser impact on
the process of governance84. The Federal Constitutional Tribunal controlled the is-
sues related to the competences of the EU institutions and their transfer from Mem-
ber States to EU in specific subject areas. The main issue in this regard was to ensure
that EU institutions act within the powers delegated to them by the Member States.
The Federal Court also emphasized the lack of binding Germany with acts going be-
yond the range of competence indicated above, stating that if the institutions or agen-
cies of the European Union treated or developed Treaty on European Union in a manner not
covered by the Treaty (...), the resulting legislative instruments would not be legally binding
in the area of German sovereignty. (...) The Court will accordingly review the legal instru-
ments of the European institutions or agencies to determine whether they fall within the lim-
its of the sovereign rights conferred on them, or go beyond these limits.

2. The Federal Court also held that the interpretation of the treaty provisions, al-
though necessary to achieve the objectives of the EU, cannot lead to expanding treat-
ment of EU powers delegated by the Member States, stating that: in the future, it will
be necessary to take into consideration, when it comes to interpretation of the rules on grant-
ing full powers by the Community institutions and agencies, that the Treaty on European
Union distinguishes, in principle, between the exercise of sovereign powers granted to achieve
limited objectives and the amendment of the Treaty, so that the interpretation could not have
effects equivalent to an extension of the Treaty. Such an interpretation of the rules on grant-
ing powers would not have binding force for Germany.



85 Decision of 7 June 2000.
86 The concept of sovereignty is repeated in the judgment of the Federal Constitutional Tribunal as much as

49 times. The FCT judgment is defined as the return of the nation state.
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3. The judgment of the Federal Constitutional Tribunal in Solange II was referred
to, on the occasion of the so-called banana market case85, by the Federal Court stat-
ing that it will use its jurisdiction only when the ECJ rejects the criterion adopted by the
court in Solange II. In addition, the FCT ruled that the constitutional requirements set out
in Solange II are satisfied as long as the judicial practice of the CJ provides a general effective
protection of the fundamental rights in respect of the sovereign powers of the Community,
which is essentially comparable to the necessary constitutional standards and provides over-
all protection of fundamental guarantees for the basic rights.

e) The case of the Treaty of Lisbon

1. On 30 June 2009, the Federal Constitutional Tribunal delivered its judgment on
the Treaty of Lisbon. The German Constitutional Court stated that the Lisbon Treaty
is compatible with the Constitution of the Federal Republic of Germany and the ac-
ceptance of the decisions taken under these new rules of the EU’s primary legisla-
tion should be made by the German Parliament by means of law. The Federal Court
drew attention to the nature of the European Union, which is not a federation, but
a union of sovereign and independent states that voluntarily create its structure. Con-
stitution of the federation would require the unanimous will of the German people
as expressed in a referendum (Article 146 of the Constitution of Germany). In addi-
tion, the FCT took the view that: Article 23 of the Basic Law entitles to participate in the
European Union, conceived as an association of states, and in its development. The concept
of association includes strict, permanent joining of the Member States retaining their sover-
eignty, which hold the supreme power under the treaty, whose base remains in their respon-
sibility only, and in which nations, consisting of persons having the nationality of the Member
States, remain the subjects of democratic legitimacy.

2. Theses included in the decision emphasize the independence and sovereignty
of Germany as a country forming part of the EU86. According to the FCT, the limit of
the integration processes is the essence of the German state as defined in the Basic
Law. In its interpretation, the Federal Constitutional Tribunal referred to the provi-
sions of primary legislation, namelyArticle 4(2) of the TEU, which stipulates that the
EU shall respect the national identity of theMember States, which is inherent in their
fundamental political and constitutional structures. According to the interpretation
of the provision made by the FCT, EU legislation must respect the constitutional or-
ders of theMember States and consequently the case-law of constitutional courts, in-
cluding that of the FCT.



87In accordance with Article 134 of the Italian Constitution of 22 December 1947, the Constitutional Court
decides:

a) in matters relating to the constitutionality of laws and acts with the power of laws of the state and regions;
b) in the event of conflicts of jurisdiction between the authorities of the state, between the state and the re-

gions, and between regions;
c) in case of action brought against the President of the Republic on the basis of the provisions of the Con-

stitution.
If the Constitutional Court finds non-compliance of statutory norm with the constitution, or of the act with

the force of law, the norm shall be repealed with effect from the day following the delivery of the judgment. Judg-
ment of the Court is published and communicated to the Houses of Parliament and to regional councils con-
cerned, so that, if they deem it necessary, they take the appropriate measures set out in the Constitution.

88 Article 135 of the Constitution of the Italian Republic.
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3. The Federal Constitutional Tribunal in its judgment on the Treaty of Lisbon,
said that:

a) it has some objections to the nature of the European Parliament as a repre-
sentative body raising shortcomings in the definition of equality;

b) any decision on the competence of the EU must be approved by the Bun-
destag;

c) it has the power to audit the EU secondary legislation on the basis of the
criterion of compliance by the EU system with the so-called essence of the
principles adopted in the German Basic Law. It should also be noted that the
FCT suggested to the German legislature development of a special judicial-
constitutional control procedures in this area;

d) it has the authority to verify whether secondary legislation satisfies the prin-
ciple of subsidiarity and the principle of delegated powers;

e) it reiterates the view expressed in an earlier case-law concerning the suspen-
sion of control of secondary legislation based on the criterion of the protec-
tion of fundamental rights until the catalogue of these rights is guaranteed by
the EU legislator. The Federal Court has emphasized that this is not a waiver,
but only a temporary exemption from such control;

f) is independent of the CJEU and has jurisdiction to review any violations.

3. The Italian Republic

a) General remarks

1. The role of a guardian and defender of the Constitution in the Republic of Italy
has been entrusted to the Constitutional Court of the Italian Republic (Corte Costi-
tuzionale della Repubblica Italiana, hereinafter the CC)87. The Court is composed of fif-
teen judges appointed in one-third by the President of the Republic, in one-third by
the Parliament in joint session, and in one-third by higher general and administrative
courts88.



89 J. Wawrzyniak, Opinia w sprawie kognicji Sądu Konstytucyjnego Republiki Włoskiej w zakresie prawa wtórnego
UE, Zeszyty Prawnicze Biura Analiz Sejmowych Kancelarii Sejmu, Year VIII 2(30) 2011, pp. 20-25.

90 Ibid, p. 21.
91 In accordance with Article 11 of the Constitution of the Italian Republic:
a) first, Italy rejects war as an instrument of aggression against the freedom of other peoples and as a means

of settling international disputes;
b) second, Italy agrees on equal terms with other countries to limit the sovereignty necessary to ensure

peace and justice among Nations;
c) third, Italy support international organizations with such goals in mind.
92 Judgment of the Constitutional Court of the Italian Republic in case 183/1973 Frontini v. Ministero delle Fi-

nanze.
93 J. Wawrzyniak, op. cit., p. 22. Report, Orzeczenia Narodowych Trybunałów Konstytucyjnych (Niemcy, Włochy,

Francja i Hiszpania) w sprawie zgodności prawa wspólnotowego z konstytucjami państw członkowskich, Parlamentarne
Procedury Legislacyjne, pp. 14-15.
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2. The line of case-law of the Constitutional Court of the Italian Republic con-
cerning the relationship of EU law and national law was subject to evolution89. Ini-
tially, the Court challenged the principle of supremacy of EC law (now EU law) over
Italian law. Ultimately, however, it recognized the precedence of EU law under cer-
tain conditions. In the Italian doctrine, jurisprudence of the Italian Constitutional
Court is divided into three stages90:

a) first stage - in years 1964–1973;
b) second stage - in years 1973–1984;
c) third stage - after 1984.

3. The first stage of the judicial activities of the Constitutional Court of the Ital-
ian Republic was characterized by a clear rejection of the principle of of primacy of
the EU law over the Italian legal system. Amanifestation of this approachwas the fact
that the Court held that it had jurisdiction to check the conformity of derivative leg-
islation with the Constitution. As in the case of the German Federal Constitutional
Tribunal also Italian Constitutional Court does not have explicitly defined norma-
tive basis for the control of secondary legislation. Italy has transferred part of its sov-
ereignty on the basis of Article 11 of the Constitution. The interpretation of this
provision (rather free) was the basis for the adoption of the thesis about the possibility
of controlling the secondary legislation by the Italian Constitutional Court91. In the
second stage of its judicial activity (Frontini v. Ministero delle Finanze92) the Constitu-
tional Court of the Italian Republic stated that it is possible to adopt the principle of
primacy of EU law, provided, however, that priority is ensured in the framework of
the constitutional principles of the Italian Republic. At the same time, the Constitu-
tional Court acknowledged it has the cognition to repeal national laws adopted later
than the Community law (now EU law)93. In the third stage the Italian Constitutional
Court recognized the principle of primacy of the Community law (now EU law) over
national law. It should be noted, however, that such recognition was conditional.



94 Judgment of the Constitutional Court of the Italian Republic in case 14/1964 Costa v. ENEL. Italian attor-
ney, Flaminio Costa, claimed there is a conflicts between Italian law provisions allowing the nationalization (it
was to create a state-owned company, which took over the functions of generation and distribution of electric-
ity) with the legal system of the Community (now EU law), which includes a ban on state monopolies.

95 B. Banaszkiewicz, P. Bogdanowicz, Relacje między prawem konstytucyjnym a prawem wspólnotowym
w orzecznictwie sądów konstytucyjnych państw UE, Office of the Constitutional Tribunal, Department of Jurispru-
dence and Studies, Warsaw 2006, pp. 111–113.
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b) Flaminio Costa v. ENEL

1. The Constitutional Court of the Italian Republic stated in Costa v. ENEL94 that
EU law and national law are systems with an equal (the same) force. The adoption
of this assumption allowed the Court to conclude that an international agreement
and theAct that implements such an agreement into national law are acts of equal sta-
tus. In such case, the contradictions between the law and the agreement are settled
using the rule of lex posterior derogat legi priori. This means that the act adopted later
derogates the act adopted earlier – the law adopted later repeals the earlier law.

2. In the opinion of the Italian Constitutional Court, reliance on the principle of lex
posterior derogat legi prioriwhen considering the conflict between the standards of the
EU law and subsequently issued rules of national law excludes the need to resolve
the conflict by the CJ in preliminary rulings. Moreover, the Court held that the con-
sent regarding the transfer of supreme power, and thus a limitation of sovereignty,
to the EU is not absolute. The possibility to adopt an act revoking a limitation of sov-
ereignty remains within the competence of Member States.

3. Considering the case of Costa v. ENEL, the Court of Justice has come to entirely
different conclusions than the Italian Constitutional Court, pointing out the flaws in
the reasoning of its decision. The Court of Justice found that the Treaty has a status
different from that of traditional international agreements. It was a basis for creating
an autonomous legal system which is also part of the legal systems of the Member
States. By limiting their sovereign rights, the States simultaneously made themselves
bound by the EU standards. According to the CJ, application of the principle of lex
posterior derogat legi priori is not permissible in the case of a conflict of EU law stan-
dards with national laws adopted later because of the need to ensure the effectiveness
of EU law. The Court has also taken a polemic with a thesis of the Italian Constitu-
tional Court regarding the possibility of unilateral revoking of the limitation of sov-
ereignty under the act issued ex post. The Court of Justice held that theMember States
have agreed in the EEC Treaty to definitely limit their sovereign rights and therefore
the action described above is unacceptable95.



96 Judgment of the Constitutional Court of the Italian Republic of 27 December 1965, 98/1965 San Michele.
97 Judgment of the Constitutional Court of the Italian Republic in case 170/1984 Granital.
98 J. Wawrzyniak, op. cit., p. 23.
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c) The San Michele case

1. In its judgment on San Michele96, the Constitutional Court so ened somewhat
its view on the relationship between EU law and national law as outlined in the judg-
ment in Costa v. ENEL, stating that the responsibility of the EU Member States is to
ensure the effectiveness of the EU law standards in the national legal order. How-
ever, in the opinion of the Court, this obligation did not include the treatment of the
law as part of the internal system.

2. In the ruling on San Michele, the Constitutional Court also ruled on the evalua-
tion of legal acts of the institutions. In its opinion, the suspension of such act cannot
belong to the competence of bodies operating in the internal structure of a Member
State. However, it is permissible to check whether an act can be (should be) consid-
ered in the internal legal order. If an act of EU law protects the rights of individuals
at levels consistent with standards designated by the provisions of the Constitution
of the Italian Republic (or more generally the Italian legal system), the exclusive ju-
dicial competence in this area belongs to the CJ, not to the national courts. This view
was a sign of change in the judicature of the Italian court in the direction of exclud-
ing the possibility of national control of EU secondary legislation.

c) The Granital case

1. The judgment of the Court of Justice in Granital v. Amministrazione delle Finanze
dello Stato97 was of fundamental importance for standardizing the case-law of the

2. Italian Constitutional Court recognized and acknowledged the supremacy of
the EU legal system over the legal system of the Italian Republic. However, the con-
cept that assumes the primacy of EU law provisions was not based on the recogni-
tion of unconditional and absolute primacy. Indeed, the Constitutional Court
formulated some reservations, which, if applied, allowed for adoption of supremacy
of the (then) Community law. These barriers were interpreted under Article 11 of the

Constitutional Court of the Italian Republic. There should be noted a significant 
change in the approach of the Court to the principle of the primacy of EU law and its 
normative and practical implications in legal transactions⁹⁸. Italian Constitutional 
Court stated that the EU and domestic legal orders are autonomous and indepen-
dent legal systems, which coexist with each other in accordance with the agreed 
division of tasks. It also referred to the pro-European interpretation of national law 
as an instrument to achieve consistency (compatibility) of national law standards 
with the EU acts. 



99 B. Banaszkiewicz, P. Bogdanowicz, op. cit. p.117.
100 Decision 249/2001of the Constitutional Court of the Italian Republic on Cover.
101 The first Act on the Constitutional Tribunal, by virtue of which it has been constituted in the Polish law,

was passed on 29 April 1985. Currently, the Act of 1 August 1997 on the Constitutional Tribunal (Dz. U. of 1997,
No. 102, item 643, as amended) is in force.

102See Article 10 of the Polish Constitution of 2 April 1997 (Dz. U. of 1997, No. 78, item 483, as amended).
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Italian Constitution, and their basis was the sovereignty of the Italian Republic. They
included the principles of constitutional order and the inalienable human rights. In
this light, it would not be allowed to accept such regulations, which by their very na-
ture would undermine the republican and democratic constitution and the funda-
mental rights of people. This means that EU law (then Community law) should
provide at least the same level of protection of those rights as guaranteed by the Ital-
ian Basic Law. The court noted, however, that EU law does not repeal incompatible na-
tional acts, but only prevents their use in a particular case. Such acts are not invalid and are
used to the extent not covered by the objective and temporal binding force of Community rules99.

d) The Cover case

1. The Italian Constitutional Court decision on the Cover case100 is also worth not-
ing. The Court considered the relationship between submi ing a question referred for
a preliminary ruling to the CJ, and submi ing a legal question for the CC with respect
to the same provision. It is therefore an issue of bipolar doubt of the court that applies
it. On the one hand, uncertainty concerns the EU legal system, on the other hand, the
compliance with the Italian Constitution.

2. According to the CC, on the time of submi ing the question to the CJ, the state
of the so-called Community preliminary rulings arises (currently one should use the
term EU preliminary rulings). This means that the question of law addressed to the
CC is unacceptable for obvious reasons due to the lack of relevance for the proceed-
ings pending before the national court. The Constitutional Court thus granted pri-
ority to the evaluation adopted by the CJ, by formulating a kind of rule of conflict in
this area.

3. Poland

a) General remarks

1. Judicial control of compliance of normative acts with the Constitution is exer-
cised by the Polish Constitutional Tribunal (CT)101. The Tribunal is an independent
constitutional body and with the State Court and courts of justice it exercises judicial
power in the Republic of Poland102. The Constitutional Tribunal investigates the com-



103 See Article 190 of the Constitution. The Tribunal consists of 15 judges, elected individually by the Sejm
for nine-year terms from among people with an outstanding knowledge of law. Re-election to the composition
of the Tribunal is not permitted. President and Vice President of the Tribunal are appointed by the President of
the Republic from among candidates proposed by the General Assembly of the Judges of the Constitutional Tri-
bunal. The judges of the Constitutional Tribunal in the exercise of their office are independent and subject only
to the Constitution. The Polish Constitutional Tribunal has jurisdiction to hear cases (based on Article 188 and
Article 189 of the Basic Law):

a) on the conformity of international acts and agreements with the Constitution,
b) on the conformity of acts with ratified international agreements whose ratification required prior consent

expressed by the act;
c) on conformity of legal provisions issued by central State authorities, ratified by international agreements

and acts, with the Constitution;
d) on conformity with the Constitution of the purposes or activities of political parties,
e) of constitutional complaint,
f) of jurisdictional disputes between the central constitutional bodies of the state.
104 See Article 90 of the Constitution.
105 See the Tribunal decision of 17 December 2009, U 6/08. The Tribunal stated that in light of the Polish

Constitution, there is no possibility of making abstract review of the constitutionality of acts of secondary leg-
islation. Cf. Article 188 points 1-3 of the Polish Constitution.

106 See CT judgment on the European Arrest Warrant of 27 April 2005, P 1/05. Judgment was announced on
4 May 2005 in Dz. U. No. 77, item 680. The Constitutional Tribunal ruled on the unconstitutionality of the pro-
visions of the Code of Criminal Procedure transposed into Polish law for the implementation of the Council
Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between
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patibility of legal norms of lower-order with legal norms of higher order (headed by
the Constitution of the Republic of Poland). Its decisions are universally binding and
final103.

2. The Constitution states that the Republic of Poland may in some cases, on the
basis of an international agreement, delegate to an international organization or in-
ternational institution the competence of state authorities . However, the law ap-
proving the ratification of such international agreement must be adopted by the Seym
by a majority of two thirds of votes in the presence of at least half of the statutory
number of deputies and by the Senate by amajority of two thirds of votes in the pres-
ence of at least half of the statutory number of senators. Consent to ratification of
such an agreement can also be passed in a national referendum. Resolution on the
procedure for giving consent to ratification is adopted by the Seym by absolute ma-
jority of votes in the presence of at least half of the statutory number of deputies.

3. The Polish Constitutional Tribunal grants itself the cognition to control com-
pliance of the following with the Constitution of the Republic of Poland:

a) primary EU legislation, as expressed in judgments on theAccession Treaty K
18/04 and the Treaty of Lisbon K 32/09,

b) secondary legislation, dealt with (directly) in the judgment of 45/09 and in-
directly, in the order U 6/08105 and the judgment on the EuropeanArrest War-
rant, P 1/05 (ENA)106.



Member States 2002/584. The Tribunal also took advantage of the possibility of delaying the binding force of un-
constitutional provisions of the Code of Criminal Procedure and made changes to the provisions of the Consti-
tution adapting them to the requirements of EU law in the ENA case.

107 See CT judgeent in case SK 45/09.
108 See CT judgment in case K 18/04.
109 K. Wójtowicz, Suwerenność w procesie integracji europejskiej, [in:] Spór o suwerenność, ed.: W. Wołpiuk, War-

saw 2001, p. 174.
110 See Articles 90 and 91 of the Polish Constitution.
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It should also be noted that the CT has explicitly postulated to determine separate
procedures in the Polish legal order for controlling constitutionality of primary and
secondary EU law107.

b) The case of the Accession Treaty

1. The Polish Constitutional Tribunal in its judgment of 11 May 2005 on the Ac-
cession Treaty108 considered itself to be competent to assess its compliance with the
Constitution of the Republic of Poland. In that judgment, the CT considered issues re-
lated to the impact of Poland’s accession to the EU, both in terms of national legisla-
tion, as well as its own cognition to control EU acts. The Tribunal emphasized the
supremacy of the Constitution as the supreme source of law in the territory of the Re-
public of Poland.

2. The CT, referring to the relationship of domestic law and EU law, found that
there is a relationship between the principle of supremacy of the Constitution and the
sovereignty of the Republic of Poland. Constitutional law is in fact essentially the ex-
pression of the sovereign will of the people and its provisions cannot lose effect and can-
not be undermined by the very fact of the creation of an irremovable contradiction between
certain Community acts and the Constitution. The supremacy of the Constitution over
the EU law is in fact a manifestation of maintaining sovereignty by Poland as aMem-
ber State109. In the opinion of the CT, Poland’s accession to the EU did not question
the principle of the supremacy of the Constitution, it only changed its perception.

3. According to the CT, even the use of pro-European interpretation cannot lead
to results contrary to the clear wording of the constitutional rules and impossible to agree
with the minimum warranty functions carried out by the Constitution. That is why the
limit of the European integration are individual rights and freedoms which in the
opinion of the Constitutional Tribunal are the minimum threshold that cannot be reduced
or called into question by the introduction of Community rules (now the EU). Transfer of
authority to an international organization (the EU), based on the provisions of the
Constitution110, is neither acceptable nor effective, if this would lead to deprivation of
the ability to function as an independent and sovereign state.



111 See the CT judgment of 24 November 2010 on the Treaty of Lisbon, K 32/09. Judgment was announced
on 6 December 2010 in Dz. U. No. 229, item 1506. Applicants (groups of deputies) had doubts about the mech-
anism for the creation of EU law. But above all, doubts concerned the authority under the Treaty to transfer
competence, which, in their opinion, interfered with the process of democratic delegation of powers referred to
in Article 90 of the Polish Constitution.

112 K. Działocha, comments to Article 8 of the Polish Constitution, [in:] Konstytucja RP. Komentarz, ed. L. Gar-
licki, vol. 5, p. 34, Warsaw 2007.
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4. The Constitutional Tribunal also held that the introduction of a regulation con-
trary to the norms of the Polish Constitution to the EU legal order is not an inde-
pendent basis to challenge the legal force of the constitutional norm. Furthermore, by
analyzing the nature of EU law and its relationship with the Polish legal order, the
CT stated that EU law is not the law completely external to the Polish state. It is so be-
cause, in the part constituting the treaty law, it is created by the acceptance of treaties con-
cluded by all Member States (including the Republic of Poland). And in the part covering the
statutory (derivative) Community law it is created with the participation of representatives
of the Governments of the Member States (...) representatives of European citizens (includ-
ing Polish citizens) - in the European Parliament.

5. In case of the irreparable conflict between the norms contained in the Constitution
of the Republic of Poland and in the EU law, if it would not be possible to use inter-
pretation respecting the relative independence of the two legal systems, the CT firmly
excluded the possibility of resolving the conflict by giving priority to the Union reg-
ulation. In the opinion of the Tribunal, it is not acceptable to deprive a constitutional
norm of legal power, replace it with the standard of EU law, or limit its scope. In this
case, the CT decided that the Polish legislator would be legitimized to take the de-
cision (of an alternative nature):

- to amend the Constitution,
- to initiate changes in the EU regulations,
- to withdraw from the European Union.

c) The case of the Treaty of Lisbon

1. Polish Constitutional Tribunal declared that the Lisbon Treaty is compatible
withtheConstitution of the theRepublic of Poland. Decision in this case gave CT the
opportunity to comment on the relationship between Polish law and EU law111. The
Constitutional Tribunal considered the arguments presented in support of the judg-
ment in case K 18/4, on the supremacy of the Constitution as an expression of state
sovereignty112, to be valid. Sovereignty is in fact an inherent a ribute of the state, it
is a kind of a ribute that allows to distinguish it from other entities of international
law. It is not, of course, about absolutizing sovereignty, but about defining some in-
surmountable limits in the integration process, which is a er all the will of the state.
According to the CT (as in the case law of the FCT) the limit is the state’s identity,



113The sovereignty of the Republic of Poland is expressed in the non-transferable powers of state authorities, which con-
stitute the constitutional identity of the state.

114 L. Garlicki, Polskie prawo konstytucyjne, Warsaw 2009, p. 57.
115 Cf. K. Wojtyczek, Przekazywanie kompetencji państwa organizacjom międzynarodowym, Kraków 2007, p. 284

and subsequent.
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which is expressed in the norms of the Constitution113, and it is guaranteed by Arti-
cle 90 of the Polish Constitution and the conditions defined therein for the transfer of
authority.

2. The Constitutional Tribunal stressed that participation in international organi-
zations like the EU, on the one hand limits the sovereignty of the Republic of Poland,
and on the other hand increases it, by participation in the EU decision-making
processes114. According to the CT, even the principle of conferral, which means re-
linquishing autonomous action does not lead to a permanent reduction of the sovereign
rights of the states, because the transfer of power is not irreversible. That is because in the
Tribunal’s opinion the states remain the subjects of the integration process, retain “the
power of competence”, and the model of European integration is the form of international or-
ganization. The Polish Constitutional Tribunal referred by this to the judgment of the
Federal Constitutional Tribunal on the Treaty of Lisbon and its assessment of the
processes of European integration. Sharing the view in the doctrine115, the CT also
stated that the competence prohibited to transfer form constitutional identity, and thus re-
flect the values on which the Constitution is based. The CT included in this catalogue the
supreme rules of the Constitution and the provisions on the rights of individuals that
define the identity of the state, and in particular:

a) the principle of protection of human dignity and constitutional rights,
b) the principle of statehood,
c) the principle of democracy,
d) the rule of law,
e) the principle of social justice,
f) the principle of subsidiarity,
g) the requirement to ensure better implementation of constitutional values,
h) the prohibition of transfer of organic power and competence to create compe-

tencies.

3. By analyzing the relationship between the Polish legal system and the EU law,
the Constitutional Tribunal stated that the EU legal order is a multi-component sys-
tem from the point of view of the Member States. It covers primary legislation, sec-
ondary legislation, as well as the internal law of the country concerned. Article 9 of
the Constitution assumes that Poland complies with international law binding upon
it. This allows for regulations in the Polish territory from outside the domestic legal
order. The Court also emphasized the dynamic nature of the system of EU law,
namely the continuous evolution of the relationship between EU law and domestic



116 For more see K. Zaradkiewicz (ed.), Relacje między prawem konstytucyjnym a prawem wspólnotowym
w orzecznictwie sądów konstytucyjnych państw Unii Europejskiej, Warsaw 2010.
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orders. As stated by the CT, any change in the EU mechanism requires (...) checking the
correlated system of mechanisms and safeguards in national law. The control of constitu-
tionality provides such verification, which is confirmed by the practice of European constitu-
tional courts.

4. The Constitutional Tribunal confirmed its previous case-law line (case K 18/04)
and found that Article 91(2) of the Constitution which assumes primacy of agree-
ments on the transfer of powers “in some cases” – before the provisions of the laws
does not lead to the recognition of the same precedence of these agreements over the
provisions of the Constitution. The Constitution therefore remains - by virtue of its
special power - Polish supreme law for all binding international agreements of the Re-
public of Poland. This also applies to ratified international agreements on the transfer of pow-
ers “in some cases”. Because of the superior legal force resulting from Article 8(1) of the
Constitution, the Basic Law enjoys the priority of application in the territory of the
Republic of Poland.

5. In addition to the Constitutional Tribunal of the Republic of Poland, the issue
of compliance with the provisions of the Basic Law with the Lisbon Treaty was sub-
ject to consideration of the constitutional courts of Germany, Hungary, the Czech Re-
public andAustria, and the French Constitutional Council116. Their rulings included:

a) emphasizing the openness of the constitutional systems to European inte-
gration;

b) highlighting the "constitutional and political identity" and their reference to
the principle/issue of sovereignty;

c) highlighting the nature of the EU as an international organization, not a fed-
eral state;

d) emphasizing the importance of the principle of conferral of powers, the prin-
ciple of subsidiarity and the principle of sovereignty;

e) reference to the decisive voice of national parliaments (the power to cancel EU
action in the absence thereof);

f) dependence of the effectiveness of EU Member States' on constitutional pro-
cedures.

d) Case SK 45/09

1. The complaint addressed to the Constitutional Tribunal challenged the com-
pliance of Council Regulation (EC) No 44/2001 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters with the Polish Con-
stitution. This gave the Polish Tribunal the possibility to take a position in the debate



117 See the CT judgment of 16 November 2011 on case K 45/09. The Judgment was announced on 25 De-
cember 2011 in Dz. U. No. 254, item 1530.

In its analysis the CT often referred to proposals made on the occasion of ruling on the constitutionality of
the Treaty of Accession (K 18/04) and the Treaty of Lisbon (K 32/09).

118 More about the conformity with the Constitution of EU secondary legislation, see Dopuszczalność kontroli
zgodności aktów pochodnego prawa UE z Konstytucją RP. W przeddzień rozstrzygnięcia Trybunału Konstytucyjnego,
Studia Prawnicze KUL, No. 2 (46) 2011, pp. 59-85.

119 The scope of the rules to be challenged in a constitutional action is determined in an independent and
comprehensive manner in Article 79(1) of the Polish Constitution. This catalogue is autonomous in relation to
the acts subject to abstract control set out in Article 188(1-3) of the Constitution, under which the Tribunal's ju-
risdiction includes ruling on the compatibility: of international acts and agreements with the Constitution; acts
with ratified international agreements whose ratification required prior consent granted by the act; provisions
of law issued by the central state authorities, ratified by international agreements and acts, with the Constitu-
tion. CT may therefore allow considering the merits of the acts outside the designated list of Article 188 of
the Constitution, under the constitutional complaint, if it decides that they belong to the category of normative
acts on the basis of which it is possible to make final decision on the rights, freedoms and constitutional obli-
gations of individuals.

120 In the judgment of 7 June 1989, ref. No. U 15/88, the Constitutional Tribunal found that the normative act
is the act of establishing a legal standard of general nature (and thus directed to a class of recipients singled out because of
some of their common feature) and abstract nature (i.e. establishing certain patterns of behaviour). The Constitutional Tri-
bunal allowed considering of the constitutional complaint, which challenged provisions of local law, but the
case was not completed in a judgment, see decision of 6 October 2004, ref. No. SK 42/02, OTK ZU No. 9/A/2004
item 97). Similarly, in the decision of 6 February 2001, ref. No. CJ 139/00, OTK ZUNo. 2/2001, item 40), in which
the Tribunal recognized a constitutional complaint against acts of local law, provided that they are normative.
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about the legitimacy of the constitutional courts of theMember States to examine the
constitutionality of laws issued by the EU institutions. It should be noted that the
judgment of the Constitutional Tribunal on SK 45/09was a precedent because the Tri-
bunal has never ruled directly on the conformity of derivative legislation with the
Constitution of the Republic of Poland117. The Tribunal accepted the possibility of
such verification only under the constitutional complaint, rejecting the possibility of
assessing the constitutionality of derivative legislation under abstract control118.

2. It was crucial to answer the question whether secondary legislation may be
subject to control under the constitutional complaint. For this purpose, the CT con-
sidered the scope of its judicial powers by analyzing the catalogue of legal acts under
its jurisdiction. As interpreted by the Tribunal, the action under the constitutional
complaint can be brought against the laws and other normative acts by which
a court or public authority has made a final judgment of the freedoms, rights and
responsibilities under the Constitution119. The Constitutional Tribunal must there-
fore determine whether EU regulations can be categorized as normative acts and
whether they are acts by which a court or public authority has made a final judg-
ment on constitutional freedoms, rights and responsibilities120. Both of these ques-
tions were answered in the affirmative by the CT, which confirmed its competence to
carry out the substantive control of the compatibility of EU secondary legislation



121 The CJ judgment in 34/73 Variola.
122 The CJ judgment in C-253/00 Muñoz.
123 Article 91(3) in connection with Article 8 of the Polish Constitution.
124 Poland, by joining the EU, gave it some of their sovereignty and jurisdiction.
125 Article 4(3) TEU in connection with Articles 258-260 TFEU.

293

The character of the European Union law

with the Polish constitution. As a normative act, a regulation is directly applicable in
the legal systems of EU Member States121,and judicial and administrative decisions
are based on its provisions. It also provides the basis for the rights and obligations of
individuals122.

3. The CT also devoted a substantial part of its analysis to the relationship be-
tween the Constitution of the Republic of Poland and the EU regulations and the
legal effect of the two acts. The Tribunal again emphasized that the principle of pri-
macy of EU law does not include the provisions of the Constitution, which is the
supreme law of the Republic of Poland123. The Constitution has the status of an act su-
perior to other sources of law in the territory of the Republic of Poland, and its pro-
visions use the primacy of the application also with regard to the EU law. This
superiority was another argument in the opinion of the CT in favour of admissibil-
ity of the control of constitutionality of EU regulations.

4. Referring to the assessment procedures for conformity of secondary legislation
with the Polish Constitution, the Tribunal relied on the principle of prudence and ju-
dicial restraint. The course of such verification and the individual steps should there-
fore be related, in the opinion of the Tribunal, to these principles. This is particularly
important because of the dual nature of this control. On the one hand, because it is
an autonomous control, and on the other hand, because it is only subsidiary to the CT
jurisprudence and cognition124.

5. It should be noted that the CT decided that the contested provision of Regula-
tion No 44/2001 complies with the provisions of the Constitution. However, the con-
siderations made in the course of resolving the complaint allowed it to determine
what would be the effects of a judgment in which the Tribunal considered an act of
secondary legislation to be contrary to the constitution. In the light of the interpreta-
tion adopted by the Tribunal, such judgment would disable the use of standards
deemed unconstitutional by the public authorities in Poland. This would conflict with
the principle of sincere cooperation, which in turn would expose Poland to be ac-
countable to the CJ as a result of breach of treaty obligations125. The Constitutional Tri-
bunal stated emphatically that the decision on non-compliance of secondary
legislation with the Constitution should be a ultima ratio and should be allowed only 
in the total absence of the possibility of eliminating the contradiction between the 



126 See Article 190(3) of the Polish Constitution, which provides that, in principle CT judgment enters into
force on the date of publication, however, the Tribunal may specify another date for nullifying a normative act.
CT took such action in ENA case.
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Polish and the EU legal order. Referring to its decision on the Treaty of Accession, the
CT pointed out that in this situation there are three alternatives:

a) amendment of the constitution,
b) taking action to amend EU law,
c) withdrawal from the EU (as a last resort).
However, the principle should be to take all necessary measures to eliminate the

conflict. It would be an acceptable procedure for the CT to defer the loss of binding
force of an unconstitutional act of secondary legislation126.

Study questions

1. Discuss the nature of the EU legal order.
2. Characterize the autonomy of EU law.
3. Point out the principles of EU law and specify their source.
4. What is the principle of primacy of EU law?
5. Discuss the concept of direct application of EU law.
6. Characterize the principle of direct effect of EU law.
7. What is the principle of direct application of EU law?
8. What are direct vertical effect and direct horizontal effect?
9. What is the principle of indirect effect of EU law?

10. Discuss the views of the Federal Constitutional Tribunal on the relationship of German
law and EU law.

11. Characterize the case-law of the Constitutional Court of the Italian Republic in terms
of EU law.

12. Discuss the views of the Polish Constitutional Tribunal on the relationship of EU law
and the Polish Constitution expressed in its judgment on the Accession Treaty.

13. Define the relationship of Polish and EU law in the opinion of the Constitutional Tri-
bunal contained in the judgment on the Treaty of Lisbon.

14. Characterize the basic assumptions of decisions issued as the result of the control of
conformity of the Lisbon Treaty with the constitutions of the Member States.

15. Discuss the views of the Polish Constitutional Tribunal on compliance of EU secondary
legislation with the Constitution of the Republic of Poland.
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CHAPTER VII

IN THE EUROPEAN UNION

§1 INTRODUCTION

1. The Court of Justice of the European Union has unequivocally assumed that
the European Union constitutes an autonomous, independent legal system that is
constructed within the limits of competences granted to it. A distinguishing feature
of this system is its scope. It combines the classic subjects of international law:
the EU itself and the Member States as well as individual entities: natural persons
and legal persons. It governs directly in the national system and possesses priority
over the nonconforming national law standards1.

2. The nature of the Union law is determined by the EU legal protection.system of
It is based on dualist system: of the Member States and EU. In principle, the treaties
normalize only the scope of jurisdiction of CJEU, whereas they do not pertain to the
competences of national courts2. The jurisdiction has introduced general criteria of di-
vision of competences between the national courts and CJEU.
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1 For more information on the EU legal system see chapter IV of this textbook.
2 The national courts become the EU courts when judging under the EU law. However, for the clarity

of reasoning the name of national courts will be preserved in order to emphasise the separateness of sys-
tems.
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The former possess unlimited competences within the scope of judgments in dis-
putes arising under the EU law. The national courts are responsible, first and fore-
most, for guaranteeing the direct governance of the EU law in the national system,
interpretation of the national law compliant with the objectives of the EU law as well
as equal protection of rights arising from this legal order.

Whereas CJEU is obliged to provide uniform interpretation and application of
law. The treaties provide also for the instrument of strict cooperation of both systems
- mutual cooperation which is manifested mainly by the national courts’ possibility
of posing the prejudicial question to CJEU.

3. Correspondingly to the structure of the legal protection system in EU, this chap-
ter has been divided into two parts. The first part covers issues within the scope of
CJEU jurisdiction3. The second part presents the duties of the national courts within
the scope of: reference for a preliminary ruling judgments regarding the liabilityof
the Member States for the infringement of the EU law as well as the procedural au-
tonomy principle.

§2 THE ROLE OF THE COURT OF JUSTICE
OF THE EUROPEAN UNION

1. General notes
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4 Article 19 of TEU.

    1. The role of CJEU was set forth in TEU as “to ensure that in the interpretation 
and application of the treaties the law is observed⁴. 

     2. CJEU shall have jurisdiction in following disputes:
      According to TFEU: 
 a) action  against  Member  States  for  failure  to  fulfill obligations  under the
              treaties (Article 258, 259, 260),
 b) disputes  relating  to  the  application  of  acts  adopted  on  the  basis of the
              Treaties  which  create  European  intellectual  property rights  -  upon their 
  approval by the Member States (Article 262), 



c) action relating to the legality of an EU legal act (Art. 263) as well as inappli-
cability of an act of general application (Art. 277),

d) complaint regarding an EU institution’s failure to act (Art, 265),
e) reference for a preliminary ruling (Art. 267),
f) actions for damages (Art. 268 and 340),
g) requests relating to legality of an act adopted by the European Council or

Council pertaining to the political responsibility of a member state (Art. 269),
h) staff cases (Art. 270),
i) disputes concerning: performance of obligations of the Member States aris-

ing from the EIB Statute, means adopted by the EIB’s Board of Governors,
means adopted by the EBI’s Board of Directors, performance of the obliga-
tions arising from the Treaties as well as ESCB and ECB Statutes by the na-
tional central banks (Art. 271),

j) actions filed pursuant to the arbitration clause (Art. 272),
k) disputes between Member States related to the subject ma er of the

Treaties submi ed under a compromise (Art. 273),
l) revision of compatibility of the draft international agreement upon the re-

quest of a member state, EP, Council or Commission (Art.218 section 11).
Secondly, from the Treaty establishing EAEC:

a) dispute regarding the conditions of the non-exclusive licence of the indus-
trial property rights connected with the generation and use of nuclear power
(Art. 12),

b) appeal from the judgment of the Arbitration Commi ee regarding granting
the non-exclusive licence (Art. 18),

c) appeal from the decision of the Commission imposing sanctions for the vio-
lation of the safety means regarding the split materials (Art. 83),

d) complaint of the Commission regarding an infringe of EAECT other than in
Art. 83 of EAECT by a natural person or an enterprise (Art. 145),

e) dispute conducted under the arbitration clause arising from an agreement
concluded by the EU or on its behalf.

3. One must note the restriction of CJEU’s competences regarding two policies.
The Common Foreign and Security Policy has been excluded from the CJEU’s juris-
diction. The only exception in this discipline is its authorisation to control the obser-
vance of Art. 40 TEU as well as to adjudicate regarding the validity of complaints
lodged under the conditions specified in Art. 263 paragraph 4 TFEU related to the
control of legality of decisions providing for restrictive means against natural and
legal persons adopted by the Council within the framework of the Common Foreign
and Security Policy5.
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4. Similarly, the CJEU’s competences have been limited within the scope of the
Area of Freedom, Security and Justice. The abolishment of the pillar structure re-
sulted in the introduction of the specified provisions to TFEU with all consequences,
i.e. uniform sources of law and competences of the EU institutions6. However, taking
into account the problems with immediate implementation of such solutions, the 5
years long transition period has been adopted. Thus, CJEU will obtain full compe-
tences within the scope of police and court cooperation in criminal cases only upon
the lapse of 5 years from the entry into force of TL. Nevertheless, it retained its pow-
ers acquired on the basis of the previous legal status within the transition period7.

5. Furthermore, CJEU is neither competent within the scope of police and court co-
operation in criminal cases to control the validity or proportionality of the actions of
police or other law enforcement bodies in the Member States nor to adjudicate in
cases regarding Member States’ performance of the obligation to maintain public
order and protect public safety8.

6. The detailed jurisdiction determined in such a manner is performed jointly by
CJ, the General Court and specialised courts.

The analysis of the detailed scope of jurisdiction of CJ significantly exceeds the
framework of the handbook, thus the deliberations undertaken in this part will be
limited to four complaints, the most important ones in the context of review of ob-
servance of the EU law.

2. Action against member state for failure 
to fulfill an obligations under the treaties

a) The notion of state in the European Union law

1. The main concept necessary to explain in the context of the member state’s lia-
bility for the infringement of the EU law is the notion of “state”. The interpretation
of this notion constitutes a subject of multiple judgments of CJ as well as rich doctrine
discussion. Summarising these deliberations, one must assume that a state, in the
meaning of the EU law, includes: governmental, central, local bodies as well as...
entities regardless of their legal form which are responsible for rendering public service
under the control of the state on the basis of the standards adopted by the state and for this pur-
pose they have been awarded special powers which exceed those arising from the regular prin-
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ciples applicable in the relations between private individuals9. Criteria specified in such
a manner must be fulfilled collectively in order to deem the activity of the given en-
tity an activity of the state in the subject of its responsibility.

2. The issue of the member state’s responsibility for the actions of the national
courts raises great controversies. Two situations must be indicated here:

a) judgments of the national courts noncompliant with the EU law and
b) national courts refraining from raising the prejudicial questions to CJ.

There is a view in the doctrine that the state may be held responsible for the ac-
tions of courts consisting in ruling in a manner noncompliant with the Union law in
the situation when the court has omi ed the Union law or deprived it of its mean-
ing in a considered manner 10.

In the second case the Commission possesses a discretionary right to initiate pro-
ceedings against a state whose courts, regardless of the obligation to ask for a preli -
minary ruling, omit this instrument.11. Such proceedings have not been initiated so
far, but the Commission launched a control procedure towards Sweden due to the in-
frequent use of the institution of preliminary ruling by the courts. Examining the
conduct of this state, the Commission concentrated on: the number of preliminary
references the Swedish Supreme Court and Supreme Administrative Court submi ed
to CJ, lack of detailed procedural provisions related to their posing, improper prac-
tice of the national courts in the subject of posing of prejudicial questions as well as
lack of possibility to invoke in the cassation complaint the charge of improper appli-
cation or interpretation of the EU law as an independent cassation basis before the
Swedish Supreme Court.12.

b) Forms and subject of infringement of the European Union law
by the Member States

1. The subject of the action is the infringement of: provisions of the estab-
lishment treaties, acts issued by the EU institutions, international agreements and
other acts of secondary legislation. Moreover, the member state may bear liability for
the infringement of the general principles of law and structural principles. It is
worth emphasising that while bringing an action to CJ, the Commission most fre-
quently indicates the infringement of the loyalty principle in addition to the detailed
subject of infringement in the form of, for instance, failure to implement a directive
in the national order.
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2. The analysis of the judgments of CJ in the subject of the discussed action indi-
cates various form of infringement consisting in:

a) actions undertaken by the Member States in a manner noncompliant with the
EU law (e.g. when the member state has adopted a legal act nonconforming
with the EU law or when the practice applied by the administration bodies
infringes the Union laws)13,

b) inaction, failure to undertake actions the state is obliged to (e.g. failure to im-
plement a directive to the national order)14,

c) and even in the passive stance or acceptance of the infringements of the EU
law by individual entities15.

3. During the proceedings regarding the discussed action, the Member States
raise multiple arguments in order to release themselves from the liability for the in-
fringement of the EU laws. The Court of Justice evaluates the potential excuse
stances for the defective conduct of the state in a restrictive manner. The most com-
mon arguments include:

a) force majeure (occurrence of events beyond the control of the state),
b) no intention to infringe the EU law (the Member States indicate such reasons

for the infringement of the EU law as, for instance in the case of failure to im-
plement the directive, technical or political problems, lengthiness of the de-
cision procedures).

c) illegality of the measure in the situation when the subject of the infringement
was the failure to perform a prohibited measure,

d) failure to perform the given obligation by other entities: EU institutions or
other Member States.

In most cases CJ has assumed a negative stance towards the arguments raised by
the Member States, usually emphasising that it is obliged to provide objective eval-
uation of the occurrence of the infringement and not to examine the intention or fault
of the state.
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c) Proceedings within the scope of action regarding the Member State’s
failure to perform the treaty obligations

1. The proceedings regarding the discussed complaint covers two stages: the pre-
liminary stage conducted by the Commission and the court stage taking place before
CJ upon the bringing a case by the Commission.

2. The proceedings are initiated by the Commission upon its own initiative or
petition of another member state. The basis for the instigation of the proceedings is
the suspicion of the Commission regarding an infringement of the EU law by one
of the Member States. It initiates the proceedings on the basis of its own observations
but also on the basis of information obtained from other entities: Member States, EU
institutions as well as natural or legal persons. The Commission has prepared an in-
ternal system of monitoring and assessment of information provided by the indi-
vidual entities which relate to the potential infringements. The entity providing the
subject information is obliged to disclose their data, however it is possible to reserve
that the data cannot be disclosed in the relations with the interested member state.
The entity is informed about the decision of the Commission and the progress in the
conducted procedure, mainly about the complaint having being lodged to CJ. In prin-
ciple, the entity turning to the Commission is not obliged to demonstrate that they
possess a legal interest, thus actio popularis is admissible.

3. The preliminary stage has a clarification nature. The Commission collects in-
formation regarding the occurrence of the infringement and conducts informal con-
sultations with the member state. Firstly, it turns to the permanent representative of
the member state to the European Union to take a stance in the issue in question.
Then, the so-called le er of formal notice is sent to the Ministry of Foreign Affairs
which obliges the Member States to provide answers to the questions regarding the
infringement within the time limit specified in the document.

4. The next stage is sending the reasoned opinion to the member state. It is a spe-
cial act in the relations between the Commission and the member state. The reasoned
opinion determines the subject and scale of the infringement as well as contains
the time limit specified by the Commission for the member state for rectification of
its conduct. The opinion is of fundamental meaning for the further procedure. It
binds the Commission since, filing the complaint with CJ, it is bound by the subject
and scale of the infringement specified in the said complaint. This means that bring-
ing a case before CJ, the Commission cannot raise new charges that have not been
specified in the opinion16. In such a situation the Commission must instigate new
proceedings. On the other hand, the reasoned opinion binds the member state, as the
lapse of the specified time limit authorises the Commission to bring a case before CJ.

303

16 C-7/69 Commission against the Italian Republic.

The system of legal protection in the European Union



5. The second stage of the proceedings takes place before CJ. In principle, the
treaties and the judgments of CJ do not provide any precise time limit for bringing
the case. The Court of Justice has ruled that the case can be brought at any time upon
the lapse of the time limit specified in the reasoned opinion. Moreover, it has stated
that the Commission possesses the discretionary power within this scope. Thus, it is
the only entity which makes the decision regarding the time of bringing
the CJ.

the case before

A similar stance has been assumed by the European Commission claiming that it
possesses the discretionary power within the scope of instigation of proceedings
against the failure to perform the treaty obligations as well as regarding the issue of
lodging a complaint to CJ.17. Thus, it is impossible to lodge a complaint against fail-
ure to act on the basis that the Commission has not undertaken the said action.

6. During the court proceedings, CJ examines the infringement of the EU law
within the period preceding the time limit specified in the reasoned opinion. The per-
formance of the obligation by the member state upon the lapse of this time limit has
no influence on the decisions of CJ in the pending proceedings. Nevertheless, any
case can be withdrawn by the Commission if it deems the specified obligations
performed by the member state before the verdict is returned by CJ.

7. Upon the request of the Commission, CJ can apply interim measures in the
course of the proceedings. It is justified if they prevent the situation when the return
of the verdict would be ineffective.

8. The proceedings are concluded with a return of verdict. The withdrawal of the
complaint by the Commission results in the discontinuation of the proceedings be-
fore CJ. The verdict is of declaratory nature. The Court of Justice states that the Mem-
ber State has infringed the EU law, determining which obligation has been infringed
and by which conduct of the state. However, the Court of Justice does not determine
the manner of discontinuation of the infringements in the verdict and does not spec-
ify the time of verdict enforcement.

d) Proceedings within the scope of action regarding the Member States’
failure to perform the treaty obligations upon the request

of another Member State

1. The second entity that can initiate proceedings regarding an infringement of
the EU laws by the Member States is another Member State18. This action is used
sporadically by the Member States19.
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2. The Member States cannot bring the case before the CJ without fulfilling additional
conditions. They are obliged to previously inform the Commission which, having
received the notification, hears both States and makes the a empt to resolve the dis-
pute in an amicable manner. In the situation where the agreement cannot be reached,
it conducts the proceedings described above. However, if the Commission does not
undertake the actions within the time limit of 3 months upon the delivery of this in-
formation by the Member State, it can bring an action to CJ itself.

e) Control of judgment execution

1. A returned verdict stating the infringement of the treaty obligations means that
the given state must undertake actions necessary to execute it. The Court of Justice
has emphasised that the actions aiming at the execution of the judgment must be un-
dertaken immediately and concluded as soon as possible20. The entity monitoring
the execution of the verdict is the Commission21. In this case it is not obligatory to
conduct the proceedings as it is in the case of the obligation infringement. Moreover,
the content of the decisions itself does not oblige the Commission to issue a reasoned
opinion. However, it is essential that the State

State

interested must have time to assume
a stance22. The Commission can send a petition to CJ the obligatory element of which
is a proposed pecuniary penalty or amount of the lump-sum23.

2. If CJ has stated that the Member had not observed the previouslyreturned
verdict, it may impose a periodical pecuniary penalty or a lump sum which,
however, cannot exceed the amount specified by the Commission. The obligation comes
into force within the time limit specified in the verdict of CJ.

f) Proceedings regarding the infringement of the treaty obligations of the
Member States in the event of failure to provide information on the measures

undertaken for the purpose of transposition of the directive to the national order

1. Each Member State, according to the loyalty principle, is obliged to implement
the directives within the specified time limit as well as to send the information note
regarding the measures undertaken for the purpose of its transposition to the na-
tional order. Thus, the full implementation contains a material aspect in the form of
particular actions of the state as well as a procedural aspect connected with the in-
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formation on the manner of transposition of the directive to the national order24. The
described procedure introduced by CJ refers solely to the procedural aspect.

2. It allows direct imposition of the pecuniary penalty on the State already in the
first proceedings regarding the infringement of the treaty obligations25. The main dif-
ference is the indication of the pecuniary penalty or determination of the lump sum
value already at the stage of the reasoned opinion addressed to the Member State
and, further on, its confirmation in the complaint lodged to CJ.

3. The Court of Justice, accepting the arguments of the Commission, imposes a pe-
cuniary penalty or the amount of the lump sum according to the principles described
above. I principle, it is not bound by the proposal of the Commission, however it can-
not impose a penalty higher than the one proposed by the Commission.

3. Review of legality of a legislative act
of the European Union

a) Entities entitled to bring an action

1. The treaties specify the entities entitled to initiate review of legality of a legi-
slative act of theEuropeanUnion by the CJEU in a precise manner. There are three
types of entities differentiated: privileged, partially privileged and unprivileged.

2. The privileged entities include: Member States and EU institutions (Council,
Commission, EP). They can challenge any EU legislative act subject to the control of
CJEU under Art. 263 of TFEU without the necessity of indication of the legal interest.
These entities bring actions before the CJ.

3. The partially privileged entities include: Court of Auditors, ECB and Com-
mi ee of the Regions. They are entitled to challenge the same acts as the privileged
entities, but solely for the purpose of protection of their own prerogatives. These en-
tities also bring actions before the CJ.

4. Unprivileged entities include natural and legal persons. The Court of Justice
has expanded the catalogue of these entities with: commercial law companies, asso-
ciations and even units of the local self-government. In this case, the subject of the
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actioncan be the EU legislative acts addressed directly to the person requesting review
of which is of direct and individual concern to the person, and against a regulatory
act which is of direct concern to the person and does not entail implementing mea-. 
sures. These entities can challenge the legislative and non-legislative decisions address-
ed to them as well as those addressed to third parties or legislative and non-legislative
regulations in the form of decisions26 under the condition that they pertain to them
in a direct and individual manner. The Court of Justice has conducted the interpreta-
tation of both notions stating that the act is of direct and individual concern only
when the given decision affects their legal position due to the certain features charac-
teristic for them or due to the circumstances differing them from other persons and, thus, dis-
tinguishing them individually as in the case of the decision addressee27, whereas it pertains
in a direct manner solely in the event when the decision affects them due to the certain
features characteristic for them or due to the circumstances differing them from other per-
sons, distinguishing them individually as if they were the addresses of the decision28. The
actions from the unprivileged entities are examined by the Court.

5. The actions  brought by the specified categories of entities are lodged against
the acts of the Council and EP, Council, Commission, ECB, EP and European Coun-
cil as well as acts of the EU bodies and organisational units and even the Court of
Justice and the Court, but only against those which are issued within the scope of
judgment competency29.

b) Subject of the review

1. The legality control covers:
a) legislative acts,
b) acts of the Council, Commission, ECB, other than recommendations and

opinions,
c) acts of EP and European Council the aim of which are legal effects on third

entities,
d) acts of the EU bodies or organisational units the aim of which are legal ef-

fects on third parties.
Undoubtedly, the regulations, directives and legislative decisions, non-legislative

acts, i.e. delegated and executive acts of the EU, are subject to the control of legality.
The subject of the discussed complaint is the entire content of the legal act. However,
CJ has accepted the possibility of challenging only the justification under the stipu-
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lation that the statements included in it result in incorrect interpretation of the con-
tent of the act30.

The subject of the review can also be international agreements, however this
excludes appendices to the treaty of accession31.

2. The decisive criteria of admissibility of control of an act are the content and re-
sults it may have. In principle, CJEU reviews the legality of acts which produce legal
effects, affect the legal position of the given entity. It is not important who has is-
sued such an act. The Court of Justice of the European Union does not follow the
name of the act, publication in the Official Journal of the European Union either. It
must be emphasised that the effects must be final , thus the preliminary acts as well
as those having legal effects outside the area of the EU internal administration are ex-
cluded32.

The Court of Justice has stated that the ordering and accounting acts as well as
acts with a nature of invitation for negotiations or a empt of amicable resolution
of the case are not subject to proceedings33.

c) Grounds of invalidity

1. The provisions of the treaty indicate four alternative grounds of invalidity of
an EU law act: lack of competences infringement of an essential procedural re-
quirements, infringement of the treaties or any rule of law relating to their appli-
cation as well as misuse of power.

2. The first ground specified in the treaty is the lack of competence. This regards
the situation where an EU institution exceeds its powers and rules within compe-
tence of another institution. Similarly, when the institution exceeds the competence
of the European Union while issuing a legislative act. The ground of lack of compe-
tence is also met in the situation where an act is issued without the appropriate
legal basis.

3. The infringement of the essential procedural requirement can pertain to the
infringement of a decision procedure (e.g. omission of the Conciliation Commi ee in
the course of a regular legislative procedure) or the mere form of the act (e.g. lack of
justification of the legislative act or lack of sufficient justification of compliance with
the principle of subsidiarity). It must be emphasised that the occurrence of the dis-
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cussed ground requires the infringement to result in the limitation of rights of third
parties, addressee of the act or to have influence on its content.

4. The third ground is the infringement of the treaties or rules relating to their
application. The grounds for the statement of invalidity of an EU law act will be the
infringement of:

a) a primary law,
b) a secondary law. The Treaty of Lisbon expanded the catalogue with a source

of the secondary law, establishing the hierarchy of the particular categories.
In consequence, it is necessary to verify the compliance of the given second-
ary law act with a higher act.

c) an international agreement binding in the EU,
d) rules of law with particular consideration of the principle of proportionality,
e) fundamental rights of an individual.

5. The last ground of invalidity of an EU law act is misuse of power. It occurs
sporadically as the ground for the statement of invalidity of an EU law act. It is ful-
filled in the situation when the institutions operate within the scope of their compe-
tence, according to the procedures specified in the tries, but the objective of their
operation is different than the one for which they were entrusted with competence
(e.g. when the act was issued in order to secure the interests of a privileged group of
entities).

d) Time limit for bringing an action for review

The treaty specifies the time limit to challenge an EU law act. The treaty provides
for 2 months from the publishing of the act in the Offi cial Journal of the European
Union. If the act has not been published, the time limit runs from the day of notifi -
cation or at the time the entity acquires knowledge of the said act. According to
the provisions of the regulations, the time limit runs from the 14th day from the pub-
lication. All time limits are subject to prolongation by 10 days in connection with the
remoteness of the place of residence or seat of the claimant34.

e) Effect of the judgment

1. The Court of Justice of the European Union can decide about admissability of
the action. Then it issues a verdict stating the invalidity of the entire or of the part of the
EU legislative act. It may also dismiss the action, stating that the grounds of invalidity
have not been met. The verdict results in invalidity a er the verdict becomes final.
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2. The CJEU judgment is of constructive nature. This means that the lack of ver-
dict would make deeming the given act invalid impossible. Thus, the state cannot re-
lease itself from the liability for its failure to execute this act within the period
preceding the judgement.

3. In principle, the invalidityof an EU act has an ex tunc and erga omnes effect. The
legislative act is deemed null and void. Whereas the institution that has issued the
given act is obliged to revoke all acts issued on the basis of the said act.

4. The Court of Justice of the European Union can also, in relation to regulations
and other acts of general nature, preserve the force of certain effects of the invalid
act.35. As an example from the rule, it is also possible to limit the erga omnes effect of
the verdict to the parties to the proceedings.36

4. Plea for declaration of inapplicability

1. The plea for declaration of inapplicability remains in direct relation to the re-
view of the legality of an EU legislative act. It is of accessory nature and it cannot
constitute an individual subject of proceedings before CJEU. The plea may be raised-
solely in the event when:

a) the challenged act is of general nature,
b) there is a direct connection between the general act and the act being the sub-

ject of the main dispute.

2. The subject of the plea is constituted by the acts of general
tive

scope (legisla-
and non-legislative regulations as well as decisions of general nature - legis-

lative and non-legislative)37, however CJEU has expanded the range of acts which 
can occur in this case stating that the scope of application of Art. 277 of  CJEU
covers ...acts of institutions which, although not issued in the form of a regulation,
cause similar effects and can be challenged under Art. 173 on this basis by the natural and
legal persons other than community institutions38. Thus, it is possible to expand the sub-
ject matter scope of the plea with the acts of secondary law causing results simi-
lar to the general regulations and decisions. Whereas the plea of inapplicability 
cannot be raised by entities that have obtained the capacity to challenge an act on the
the basis of Art. 263.
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3. The grounds for the statement of inapplicability the same as these are speci-
fied in Art. 263 of TFEU: lack of
ural requirements, infringement

competence, infringement of an essential proced-

application, or misuse of power.

4. The statement of inapplicability of a legal act differs from the result of a judg-
ment in the case of statement of invalidity. It results solely in the lack of legal effects
of the inapplicable act for the purpose of the main dispute. The statement of in-
inapplicabilityof an act does not mean that it ceases to be in force in the system of

the EU law, but it causes its
actual ineffectiveness. Each act issued on its basis will be deemed null and void by

CJEU on the basis of lack of legal basis. Moreover, the
institution that has issued such an act is obliged to its immediate revoking.

One must also consider the relation of the non-legislative act and the legislative
act. In case the European Parliament and Council, in the course of a regular legisla-
tive procedure, adopt a legislative regulation with occurrence of one of the invalid-
ity premises and the time limit for its challenging has lapsed the delegated or
executive act can be challenged under Art. 277 of TFEU, thus resulting in the leg-
islative act not being applied.

5. Action against the European Union institution for
a failure to act

The objective of the action is to counteract the inactivity of institutions, bod-
ies and organisational units of the European Union. One must note that it is directly
connected with the previously discussed action which is directed at the removal
of an illegal act of law from the legal order of the Union. Together, they constitute an
instrument for control of functioning of the European Union. This relation should be
emphasised. The action against the institution’s failure to act motivates the insti-
tutions, bodies and organisational units of the European Union to undertake actions
they are obliged to (it cannot be used if the given action is only a privilege). There-
fore, the subject of the action is the failure to act. Whereas the effect of these ac-
tions is subject to control in terms of their legality.

a) Subject ma er scope of the action

1. The provisions of Art. 265 of TFEU specify the entities entitled to bring this 
action in a precise manner. There are two
privileged and unprivileged.

types of entities that have a title to do it:
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2. The privileged entities include: Member States and all EU institutions, obvi-
ously except for the institution the action is related to. These entities can bring an
action against any institution or body and organisational unit in default.

3. The unprivileged entities: natural persons and legal persons can bring an
plaints regarding the failure to act of institutions or bodies and organisational units
if they have not issued the act that was to be addressed to them in a direct manner,
other than recommendations and opinions. In the case of the discussed complaint, it
is impossible to expand the subject ma er scope with other acts, even if they pertain
to the entity in a direct and individual manner.

b) Conditions of bringing an action.

1. The discussed action can be throught against one of the institutions of the
European Union: Council, European Council, Commission, EP and ECB. The enti-
tlement to the complaint occurs when the institution has not issued the act causing
effects towards the third parties. In its judgments, the Court of Justice of the Euro-
pean Union equates the subject ma er scope of the action against invalidity of an act
of the EU law and the action against the institution’s failure to act39.

2. Bringing  an  action against the institution is directly conditional on the
premise that it is obliged to undertake the given action. The institution cannot be
sued if the given action is solely its right.

3. Bringing  an action against inactivity of an institution is contingent on its
prior request to undertake actions. The treaties specify the forms in which the entity
must address the institution, however it is assumed that the form must be precise
and unambiguous, allowing to recognise the subject action. The Court of Justice has
emphasised that the request addressed to an institution must be clear40. The entity in-
terested must specify the action they expect from the institution in an express man-
ner. The content of the request must specify the potential scope of the future dispute.

4. The institution is entitled to 2 months to undertake the appropriate actions. The
lapse of this time limit authorises the entity to bring the action before CJEU within the
next 2 months. The institution can issue the decision of refusal which will preclude
the lodging of the complaint against institution’s inactivity by the entity. However, the
entity can also challenge the said decision under Art. 263 of TFEU.
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c) Effect of the judgment on the European Union institution’s omission

The Court of Justice of the European Union can dismiss or accept the action. If CJ
decides that the institution has infringed the EU law by way of omission, the la er will
be obliged to undertake actions. Thus, the institution must issue a legal act. Never-
theless, it must be emphasised that the content of this act does not have to meet the
expectations of the party. The judgment of CJEU does not refer to the content of the
said act, but to the action of the institution consisting in the issue of the given act.

6. Action for damages

Theaction for damages is governed by the provisions of Art. 268 of TFEUand 340
of TFEU. This instrument has been implemented in order to strengthen the position
of the private entities in the system of control of execution of the EU law. The dis-
cussed action covers both contractual liability as well as tort liability of the Europe-
an Union.

a) Entitled entities

The action for damages is an instrument used mainly by the private entities.
However, there is no EU Law Provision excluding the Member States’ right to
bring an action for damages.

b) Grounds of liability

1. Under Art. 340 of TFEU, the EU contractual liability is governed by the appro-
priate provisions of the national law or international law when looking for EU’s lia-
bility for the breach of an international agreement. The EU law does not provide for
any norms of the material civil law which would regulate the issues not governed by
the agreement itself. Thus, in such situations the applicable right will be the right
of the state being the party to the agreement or provisions of the agreement bind-
ing the European Union.

2. The treaties provide other provisions regarding the tort liability. It is regu-
lated according to the general principles common for all Member States. However,
CJEU has clarified the grounds on which the EU tort liability is conditional in its
judgments:

a) illegal conduct of the EU institution,
b) actual damage,
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c) Causal link between the damage and the illegal conduct of
tion41.

the EU institu-

3. The notion of the “damage” covers both the actually incurred loss as well as
the lost profits. CJEU has also granted compensation for future damage in certain sit-
uations.

c) Illegal conduct of institution

1. Illegal conduct of institution must be understood as the conduct of the insti-
tution itself and the officers of EU. In the la er case, the European Union bears lia-
bility if the damage occurred in connection with the actions of an officer undertaken
for the purpose of performance of a function (e.g. failure to execute orders, acting in
bad faith).

2. The conduct of the institution may consist in action or omission. In the la er
case, CJEU has emphasised that the institution must be obliged to act (e.g.: failure to
issue a legal act addressed to an entity which results in the entity’s damage). Whereas
in the event of action it must be illegal or conducted in an unlawful manner (e.g. im-
proper administration).

d) Legislative illegality

1. The European Union can also bear liability for damages in connection with its
legislative activity. The Court of Justice of the European Union has indicated that the
EU’s liability for damages pertaining to general acts is contingent on the fulfilment
of additional premises. According to the so-called Schöppenstedt’s formula, the EU’s
liability for damages occurs in the event of sufficiently obvious violation of a supreme
legal standard regarding protection of an individual.42. Then, CJEU has stated that in
the disciplines where the Community benefits from great liberty of action, e.g. agricultural pol-
icy, liability applies solely in the case when the institutions have exceeded the limits of exer-
cising of their powers in an obvious and serious manner43. It emphasises in the Factortame
judgment that the EU’s liability arising from the legislative illegality is based on
the same premises as the liability of a state for the infringement of the Union law
by the legislature. It enumerated three conditions which must be met collectively:

a) the EU law awards rights to an individual,
b) the violation of law is sufficiently serious,
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c) direct causal link between the infringement and the resulting damage.

§3. POSITION OF THE NATIONAL COURTS

1. General notes

1. The courts with unlimited competence for the resolution of disputes arising in
connection with the application of the EU law are the national courts referred to as
“courts of first contact”. As it has been indicated above, the EU law constitutes an au-
tonomous, independent legal order  directly  applicable  in the EU area in addi-
tion to the internal law of the Member States. This means that the EU citizens are the
subjects of this law and they seek their rights before the national courts on its basis.
Each disputable issue based on the EU law is resolved by the national courts, ap-
propriate due to their competence, which are obliged to uniform and effective ap-
plication of the EU law, observance of principles of primacy and direct effect as well
as interpretation of the national law in the context of the EU law.44.

2. In consequence, considering the position of the national courts in the process of
application of the EU law, it must be emphasised that they are obliged to consult
CJEU within the scope of the EU law interpretation. In every situation when the na-
tional court resolves a problem within the scope of the EU law, it must/may turn to
CJEU to conduct the interpretation of the given legal provision of the European
Union or to examine the compliance of the provisions of the secondary law with the
primary law. This institution is specified by the treaties as the reference for a 
preliminary ruling.

3. Taking into account the nature of the EU law, one must note that it creates the
rights and duties for the entities, including the individual entities, however it does not
establish the procedural principles or sanctions arising from the application of laws.
The trial aspect of application of the EU law: determination of the national court’s
competence and the procedural principles are standardized with the national law.
This constitutes the so-called principle of procedural autonomy of the EU law.
However, in the context of trial the courts are limited with the principles of equival-
ence and effectiveness.
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4. The nature of the EU law, as it has already been stressed, means that it is directly
applicable in the national law system. Thus, the individual can seek the rights awarded
to them by the Union law in an effective manner. In addition, emphasising the need
of complete guarantee of the rights to the individual as well as providing the effec-
tiveness of the EU law, CJEU has developed the doctrine of state liability for the
damage incurred by the individual in connection with
law by the state.

the infringement of the EU

2. Cooperation of the national courts and the Court of Justice
of the European Union - preliminary ruling

a) Obligation to submit a question to the Court of Justice
of the European Union

1. Under Art. 267 of TFEU, the court bodies of the Member States can/must sub-
mit to the Court of Justice a question regarding the “interpretation of Treaties, valid-
ity and interpretation of acts adopted by institutions, bodies or organisational units
of the Union” under the condition that they constitute the basis for the judgment in
the case pending before it.

2. The first contentious notion requiring clarification is the “national court”. Ac-
cording to the judgments of CJEU and the Information Note, it is interpreted as an
autonomous notion of the EU law45. However, there is no uniform definition and
CJEU makes an individual decision in each case if the entity submi ing a reference
for preliminary ruling is a “national court” as per the community law. The analysis
of the judgments of the Court of Justice of the European Union indicates the catalogue
of premises to be fulfilled by the institution that will be deemed a national court in
the EU law:

a) it possesses permanent nature and operates on the basis of provisions of the
law,

b) compulsoriness of jurisdiction,
c) it resolves disputes between the parties (inter partes),
d) it applies the law,
e) it issues decisions in an independent and impartial manner46.
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CJEU has also granted the entitlement to submit a reference for preliminary ruling
to the bodies that will perform other functions than those of the court (they conduct
commercial arbitration47, resolve disputes within the scope of professional organisa-
ations48). However, CJEU has refused to grant the status of a national court to the
contractual arbitration to which the parties did not have to turn for the resolution
of the dispute.49. It took a similar stance towards the head of the tax office, empha-
sising that the court must act as a third party entity to the dispute50. Furthermore,
according to CJEU the public ministry is also not a court as per the EU law since it do-
es not resolve disputes in an independent manner51.

As it has been stressed above, the only entity entitled to turn to CJEU with a re-
ference  is a national court52. It is its discretionary power and none of the parties
can oblige the court to conduct such an action53. Only a national judge can request for
a preliminary ruling. In consequence, no international court can meet this require-
ment. The only exception is the Court of the Benelux Economic Union54. CJ has taken
a similar stance regarding the issue of admissibility  of  references  submi ed by the
courts in the area of oversea territories of the Member States. Although not all provis-
ions of the Union law are applicable there, their competence has been accepted55.

3. The provisions of Art. 267 of TFEU indicate two types of requests obligatory
and optional. The first type - obligatory, concerns questions raised in a case pending
before a court or tribunal of a Member State,  against whose decisions there is no
judical remedy under national law. This court is obliged to submit a question to CJEU.
The other type - optional, is a right of any other court to request for a ruling on a ques-
tions of interpretation or validity of EU law. In this case the institution of the prelimi-
nary judgment is a right, a privilege of the national court that can use the assistance
of CJEU in the issue of proper interpretation of the EU law. Whereas in the first si-
ituation, it is an obligation of the national court, connected with consequences for the
given Member State in the event of its failure to perform the said obligation.
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47 C-61/65 G. Vaassen-Göbbels, C-109/88 Handels- og Kontorfunktionærernes Forbund I Danmark.
48 C-246/80 C. Broekmeulen.
49 C-102/81 Nordsee.
50 C-24/92 Corbiau.
51 C-74 and 129/95 X
52 The Polish courts and court bodies entitled to address CJEU with prejudicial questions include: com-

mon courts and the Supreme Court (except for the cases when they act as registration courts), the Supreme
Administrative Court, the Voivodship Administrative Court, the State Tribunal (if it returns a verdict on
the basis of the EU law), the Constitutional Tribunal, the Patent Office, maritime chambers, medical courts,
disciplinary courts for a orneys and legal counsels.

53 In the context of the national court’s entitlement to raise a prejudicial question it must be emphasised
that the lack of application of this entitlement by the national courts may constitute the grounds to lodge
a complaint to CJ under Article 258 of TDEU - regarding the member states’ failure to perform the treaty
obligations.

54 C-337/95 Parfums Christian Dior SA.
55 C-100, 101/89 P. Kaefer, A. Procacci.
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4. An important issue is to determine the court that is obliged to submit the
request to CJEU. The literature indicates two theories: abstractive, awarding
such a position to the highest courts of the member state and precise, according to
which it is every court from the judgments of which there is no remedy.
judgments as well as ratio legis of Art. 267 TFEU

The CJEU

theory more convincing56.
make the foundations of the precise

5. The obligation to submit a request for a preliminary ruling  is not of absolute
nature. The court may discharge itself from this obligation invoking two doctrines:
acte éclairé and acte clair.

6. According to the CJEU judgments, the acte éclairé doctrine means that the court
obliged to submit a question can discharge itself from this obligation if the obliga-
tion (...) can be pointless due to the effect of interpretation conducted by the court
under Art. 177 of TEC in the cases where the posed question is, in principle, identical to the
issue that has already been a subject of the preliminary judgment in a similar case57. The
doctrine formulated in such a manner indicates two essential conditions to be met.
The first one - identical legal issue, the other - similar factual circumstances of the
case. The Court of Justice of the European Union does not conduct the interpretation
irrespective of the factual circumstances of the case, as the interpretation of the legal
issue is set in the given circumstances. Thus, the national court can release itself from
the obligation to submit a question on the basis of the acte éclairé theory if these two
conditions are fulfilled simultaneously.

7. CJEU has clarified the acte clair doctrine in the CLIFIT judgment (...) presenta-
tion of the case of preliminary judgment to the Court of Justice is not necessary if application
of the community law is so obvious that there are no doubts arising; such a situation is eval-
uated according to the properties of the community law, particular interpretation difficulties
as well as the risk of discrepancies among the court judgments within the Community58. This
interpretation indicates two essential conditions authorising the national court to
discharge itself from the obligation to submit a preliminary reference: the provision
of the EU law is obvious and it raises no interpretation doubts, the assessment of
the provision is compliant with its properties. The national court is capable to con-
duct the interpretation of the provision in each of the official EU languages, taking
into account the different legal terms and the entire legal achievements of the Union.
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57 C-28 – 30/62 Da Costa.
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b) Subject ma er scope of the preliminary ruling 

1. Within the scope of interpretation, the subject of the preliminary judgment
are mainly the Founding Treaties or Amending Treaties, conventions and addi-
tional protocols which constitute an integral part of the Treaties. The subject of the
preliminary judgment can be also unwri en sources of law, i.e. general principles
as well as legal loopholes specified in the petition59.

2. In case of a secondary law, CJ holds the power of interpretation and issuing
judgments regarding the validity of the acts of the institutions of the EU as well as
bodies and organisational units of the Union. The national court cannot decide
on the invalidity of an EU law act, but it may dismiss the charges of invalidity of
such an act. Moreover, the national court cannot suspend the application of the EU
law provision. Nevertheless, if the national court has significant doubts regarding
the validity of an EU law act, it may exceptionally temporarily suspend the ap-
plication of the act of the national law issued on the basis of such an act or apply
other interim measures, concurrently it can submit a petition for the issue of a pre-
liminary judgment to CJEU60.

3. The subject of the preliminary judgment can

and

also be the association agreements.
In the Haegeman judgment, CJEU adjudicated that they are to be understood as the
acts of one of the community bodies as per Art. 177 TEC (234 TEC)61. In such a situation,
the preliminary judgment is binding for the EU, but not for a country that is not
a member state.

4. The subject ma er of the preliminary rulings was expanded under the
Treaty of Amsterdam. The Member States could submit a declaration authorising
CJEU to accept the prejudicial questions posed by the courts (the states decide inde-
pendently which courts can pose a prejudicial question) in the ma ers within the
scope of police and court cooperation in criminal cases. The preliminary judgment
in this case pertains to the interpretation of the conventions adopted within the
scope of the former third pillar as well as interpretation and validity of the frame-
work decisions, decisions and executive means related to the conventions. Upon
the reform introduced by CJ, this condition was preserved within the 5-years-long
transition period, unless the instruments adopted in the previously governing form
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60 Note point 15 - 17.
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would be adopted again in compliance with the new rules. In such a situation, CJEU
acquires its competences automatically.

5. There has also been a principle formed in the CJEU judgments stating that a na-
tional court may request for preliminary ruling again in the same case. In such a sit-
uation one of the following conditions must occur:

a) the judge has difficulties with understanding or application of the judgment,
b) new issues are raised or
c) new elements of the assessment are indicated that may result in a different an-

swer provided by CJEU62.

6. The preliminary judgments of CJEU may constitute the subject of the ques-
tion themselves. The national court may submit a petition to explain the sense of
the previously issued judgment to CJEU63.

7. The Tribunals’ competence does not include the interpretation of the sup-
plementary sources of the EU law to be understood as the agreements concluded
solely by the Member States. Obviously, under the condition that they do not include
any special clause that would award such a competence to CJEU. Similarly, the sub-
ject of the preliminary judgment cannot be acts adopted by the representatives of the
Member States to the Council or by the national law.

INTRODUCTION TO EUROPEAN UNION INSTITUTIONAL LAW

c) Legal validity of the preliminary ruling

1. The national court requesting for a preliminary ruling is bound by the CJEU
interpretation. The verdict becomes final upon public announcement. It is final and
unchallengeable. Formally, the preliminary ruling was binding only to the court
that requested for its issue - inter partes effect, and
pute.

regarding only the given dis-
It also binds the courts examining both the ordi

nary
nary as well as the extraordi-

means of challenging. However, one must note
constitute

that the preliminary judgments
a commonly recognized source determin

law of the European Union64.
ing the form and content of the

2. In principle, the preliminary ruling bind with the ex tunc effect, i.e. from the
time of coming into force of the provision that is the subject of the judgment.
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Sprawiedliwości Wspólnot Europejskich, ed. M. Domańska, M. Wąsek-Wiaderek, E. Wojtaszek-Mik, Warsaw
2007, p. 80.

63 C-28/67 Molkrei Zentrale.
64 One must notice the influence of the CJ judgments on the formation of the system of human rights
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If the request for a preliminary ruling concerns an act of secondary law, the in-
terpretation becomes binding from the entry into force of the given act. The effect
is, in principle, similar to the action under Art 263 of TFEU regarding the state-
ment of invalidity of an EU law act. However, in the case of the preliminary judgment
the effect is limited - inter partes. Moreover, the national court cannot suspend the
effectivenes of the EU law act. It may only cause its inapplicability (similarly
as in the case of the complaint under Art. 277 of TFEU). The national court can also
suspend the application of the national law act issued under an invalid EU law
act. The entities authorised to act are institutions that issued the invalid legal act.
They must immediately revoke the governance of such an act.

3. The effect is also ex tunc and inter partes in relation to the preliminary judg-
ments regarding interpretation of the EU law. The judgment in this case is of de-
claratory nature. The interpretation of the given law is binding from the entry into
force of its provisions.

4. There is also a possibility to limit the temporary effect of the preliminary judg-
ments in both cases: judgments on the invalidity of the EU secondary law act and in
the event of interpretation of this law.

5. The Court of Justice of the European Union can reserve the ex nunc effect of the
interpretation or validity of the given EU law act in the same judgment. In such a sit-
uation, the interpretation of the EU law act being the subject of the preliminary judg-
ment is binding from the time of issue of the preliminary judgment. Similarly,
when CJEU issues the judgment on the invalidity of the Union law, it may reserve
the ex nunc effect.

6. There have been three premises determining the conditions for the suspen-
sion of the temporary effect of the preliminary judgment formed within the past
judgments:

a) certainty of economic circulation,
b) good faith,
c) risk of significant difficulties65.

The Court of Justice of the European Union can suspend the temporary effect of
the preliminary judgment only in the event when the interpretation of the given EU law
is conducted for the first time66. Moreover, CJEU has emphasised that the suspension
of the temporary effect of the interpretation of the provision does not bind the entities
initiating the court proceedings prior to the answer to the preliminary references67.
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d) Procedure within the scope of preliminary rulings

1. The preliminary ruling procedure is not an appeals procedure.  It is a specific
type of assistance provided by CJEU for the benefit of the national courts. As it has
been indicated above, the only entity entitled to request for a ruling is a national
court. It makes the decision based on neccessity of the 
regard

interpretation or a judgment
ing the validity of the given provision of EU law. It is difficult to clearly deter-

mine at what
ording to the

stage of the proceedings the national court should turn to CJEU. Acc-

parties which
Note, the question must be addressed to CJEU upon the hearing of the

of the problem.
will allow the national court to specify the legal and actual framework

2. The decision of the national court to turn to CJEU with a preliminary reference is
connected with the decision to suspend the main proceedings until the answer to the
question is obtained. This decision is subject to challenge according to the proce-
dural provisions of the given state. In this context, one must consider the moment of
posing the question to the Court. There are two parallel solutions in the Member
States. The question is posed to CJEU upon the lapse of the time limit for chal-
lenging of the court’s decision. The another, immediate submi ing of the question
to CJEU. In such a situation, the annulment of the decision of the national court is
connected with the withdrawal of the question.

3. The reference must be prepared in the form provided for by the national law
for the incidental issues. The petition must be drawn up in a simple, clear, precise 
manner and contain the necessary data68. The content of the referencecannot exceed
10 pages. The national court can also present its stance in the given ma er.

4. The preliminary reference must be presented in the context of the given factual
circumstances. The Court of Justice of the European Union does not issue in ab-
stracto judgments. The national court can also request for the examination of the com-
pliance of the national law with the EU law in its question. In principle, CJEU is
entitled to reject a preliminary reference if it is formulated in an incorrect or inexact
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garding the factual circumstances or at least explain the factual assumption on which the prejudicial ques-
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form, if there is no relation between the subject of the question and the subject of the
dispute, if the standards of the EU law are not applicable, or if it is of hypothetical na-
ture.

If the preliminary references is not precise or if it is formulated in an incorrect form,
CJEU may provide answer only to a part of the question or issues it has the compe-
tence for69.

5. The request for a preliminary ruling, as emphasised above, is a right of the na-
tional court. In consequence, CJEU deems the question raised by the national court
binding to the time of its withdrawal by the court interested. In this context, CJEU
does not analyse the validity of the posed question, but the decision of the national
court70.

6. The Regulations of CJEU provide for three modes of proceedings in the sub-
ject of preliminary references: regular, summary or urgent71.

The regular mode of the preliminary  reference is applied in the event the na-
tional court turns to CJ in cases not covered by the other two modes. This procedure
is of basic nature. It commences upon the delivery of questions to the secretariat of
CJ. Then, the secretary sends the information to the parties of the proceedings, to the
Member States, Commission as well as the organisational unit of the Union which has
adopted the disputable act.

The summary mode is applied upon the request of the national court. The deci-
sion in this ma er is made by the President of the Court of Justice having heard the
Advocate General in the situation when the posed question is a particularly urgent
ma er72.

Whereas the urgent mode is applied in the cases in which the subject of the ques-
tion refers to issues within the scope of police and court cooperation in criminal cases
as well as in the event of issues regarding visas, asylum, immigration and other poli-
cies connected with the free flow of persons, including the court cooperation in civil
cases73. The decision is made by the President of the Court of Justice ex officio or
upon the request of the national court74. The grounds for the application of the urgent
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69 C-6/64 Costa against ENEL.
70 C- 65/81 Francesco Reina.
71 The amendments to the Regulations of the Court of Justice, the Information Note regarding sub-

mi ing by the national courts of the petitions for the issue of judgments in the prejudicial mode, Supple-
mentation issued in connection with the entry into force of the urgent prejudicial mode applicable to the
references regarding the Area of Freedom, Security and Justice

72 Article 104 a of the Regulations of proceedings before the Court of Justice.
73 Point 3 of the Supplementation to the Information Note.
74 Article 104 b of the Regulations of proceedings before the Court of Justice.
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mode are constituted by the need to conduct interpretation in the subject of refer-
ence in the shortest possible period of time75.

7. The proceedings before CJ in the subject of the preliminary ruling are of non-
adversarial nature. It is concluded with the return of a judgment binding for the na-
tional court. Having received the judgment, the national court resumes the
suspended proceedings and issues the verdict in the given case. In principle, the
judgment of CJEU binds not only the court raising the question but also the court
which will hear an appeal in this case.

It must be emphasised that the CJEU interpretation is treated as an authentic
source forming the content of the EU law. Invoking the acte éclairé theory, the Court
of Justice of the European Union itself refers the national courts to the past judg-
ments, releasing them from the obligation to submit the reference. Thus, it must be
assumed that the preliminary judgments issued by CJEU constitute
in the EU.

a source of law,

3. The principle of procedural autonomy

a) General remarks

1. The legal system of the European Union contains, first and foremost, material
standards, whereas the procedural provisions belong to the competences of the Mem-
ber States. In the process of formation of the EU law, it was assumed that the Mem-
ber States are entitled, in principle, to the freedom of selection of the court procedure,
mode of the proceedings or determination of the sanction for the given infringement.
Firstly, almost an unlimited freedom was assumed which, however, underwent sig-
nificant limitation and restriction along with the development of the EU legal sys-
tem.

2. The literature emphasises that the discussed principle was derived by CJ
from the loyalty principle (Art. 4 of TEU)76. According to the content of the said
principle, the Member States are obliged to undertake all necessary actions to perform
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75 The Supplementation to the Information Note does not indicate any closed catalogue of situations
where the application of the urgent mode is possible, but only the exemplary situations: e.g. in case of
a person arrested or deprived of liberty if the answer to the question is crucial for the assessment of the
situation of the said person (point 7).

76 M. Domańska, Zasada autonomii proceduralnej członkowskich i jej ograniczenia wynikające z zasady efek-
tywności, [in:] Stosowanie prawa Unii Europejskiej przez sądy, vol.. III, Zasady – Orzecznictwo -Piśmiennictwo,
ed. A. M. Szwarc-Kuczer, K. Kowalik-Bańczyk, Warsaw 2007, p. 327.



the obligations arising from the establishing treaties or from the actions of the EU in-
stitutions. In the negative aspect, the states refrain from actions that could threaten
the implementation of the objectives of the treaties. According to this principle, the
Member States are obliged to apply the EU law in their territory, but also to provide
effective protection of the rights of the individuals awarded with this law. Thus, the
EU law creates the rights and duties of the individual entities, whereas the Member
States are obliged to create mechanisms guaranteeing the effectiveness of these rights
and protection against any potential infringements.

The above deliberations indicate that the material law is derivedfrom the EU law,
whereas the procedures are standardised by the Member States in an individual
manner.

b) Definition of the principle of procedural autonomy

1. The discussed principle, as indicated by its name, regards the procedural aspect
of execution of the EU law by the Member States. Thus, it must be assumed that it
means the overall base conditions, i.e. all issues regarding the overall collection of
methods of seeking and enforcement of law provided for by the national law, (...)
and in an even broader aspect - as the overall collection of the national regulations
regarding the competence of the court to adjudicate in the given case77. Thus, the
competences of the Member States include the determination of: the competence of
the national courts to adjudicate in a case within the scope of the EU law, deter-
mination of conditions and procedural measures referring to the proceedings be-
fore the courts (trial dates, conditions of complaint admissibility, evidence
principles).

2. The doctrine of the EU law distinguishes two aspects of autonomy of the Mem-
ber States: institutional and procedural.

The former means the right of the state to determine the body competent to apply
the law. In this case the Member States possess full autonomy.

The la er refers to procedural issues. In this case one must notice that in the spec-
ified circumstances the interference of the EU law is possible. The need to guarantee
the effectiveness and uniformity of application of the EU law justifies the obligation
of adjusting the existing procedural principles to the requirements of the EU law at
each stage of the proceedings: at the initial stage of the proceedings - invoking the
provisions of the EU law before the court and access to the justice system; in the
course of proceedings before the court - e.g. right to apply the EU law ex officio, or
at the final stage of the proceedings - court’s decision regarding the measures applied
in the given case78.
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77 D. Kornobis-Romanowska, Sąd krajowy w prawie wspólnotowym, Warsaw 2000, p. 64.
78 Ibidem, p. 68.
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3. The trial autonomy of the Member States has been justified by the judgments
of the Court of Justice79, where it means the freedom of the Member States to select
the measures which are to ensure proper application of the EU law. The Court of
Justice has indicated the features of this structure, determining the objective and
manner of its implementation. The objective is the guarantee of the direct effect of
the EU law by the national courts and administrative bodies of the Member States.
Whereas the manner of its implementation is the possibility of seeking the rights
arising from the EU law before the national courts under the same conditions re-
garding the admissibility and mode of proceedings that would be applied in case of
actions instituted under the national law80. It has emphasised that it is applicable
solely in the situation when the EU law does not provide for any trial standards81.

4. Concurrently, taking into consideration the obligations specified in the loyalty
principle, the Court of Justice has emphasised that the national courts must adjust the
national measures to the requirements of the Union law and conduct appropriate
changes in order to guarantee the uniformity and effectiveness of the said law. For
this purpose, the restrictions of the principle of procedural autonomy have been in-
troduced by means of formulation of the following principles: equivalence and ef-
fectiveness82.

c) Restrictions of the principle of procedural autonomy of the Member States

1. The principle of equivalence is also referred to as the principle of compliance,
compatibility of equal procedural treatment of the claims based on the EU law in
the situation when the Union trial rules have not been adopted. This principle cor-
responds to the prohibition of discrimination in every situation being in relation with
the EU law. Similarly, this principle is applicable in proceedings before the national
court. They are obliged to guarantee equal procedural treatment of the EU law. This
means the prohibition to differentiate the complaints lodged on the basis of the EU
and national law as well as the obligation to provide equal conditions for compa-
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79 However, one must note that the stance of the Court of Justice was not uniform. The analysis of the
past judgments indicates three manners of understanding of this principle by CJ. The first one - granting
almost full freedom to the Member States in the context of application of the procedural principles in the
disputes arising from the EU law. The second one - positive harmonization of the procedural provisions
on the EU level. Imposing on the Member States the obligation to ensure an appropriate level of protec-
tion of the rights of the individuals arising from the EU law by means of appropriate trial measures, even
if they are not provided for in the national system. The third one - contemporary - “negative approxima-
tion” of the level of legal protection in the member states. More in: M. Domańska, quoted work, p. 329.

80 C- 158/80 Rewe-Handelsgesellscha .
81 C-33/76 Rewe-Zentralfinanz Eg and Rewe-ZentralAG (Rewe I) ,C- 45/76 Comet BV, C- 94/71 Schlüter

&Maack.
82 C-33/76 Rewe-Zentralfinanz Eg and Rewe-ZentralAG (Rewe I) ,C- 45/76 Comet BV, C- 94/71 Schlüter

&Maack.



rable complaints. Thus, the procedural principles and sanctions applied in case of
complaint based on the EU law cannot be less advantageous than those for the com-
plaints based on the national law. The Court of Justice has also formulated the prem-
ises for examination of observance of the principle of equivalence by the national
courts. They require the analysis of the similarity of claims and examine if the ap-
plied principles are more advantageous than those applied in the complaint aris-
ing from the EU law83.

Summarising, it must be assumed that the principle of equivalence means that
the legal measures available for the purpose of ensuring the observance of the na-
tional law must be available under the same conditions for the purpose of ensur-
ing the observance of the EU law.

2. The principle of effectiveness of the material and formal conditions of seeking
claims based on the EU law is also known as the principle of practical possibility.
The Court of Justice has formulated this principle referring to the principle of loy-
alty, in the context of the duties of the state/national courts, priority and effectiveness
of the EU law in the context of relations between the national law and EU law. In its
further judgments, the Court of Justice invokes mainly the principle of effective court
protection. CJ has emphasised that according to the principle of effectiveness, the
procedural provisions of the Member States should not make seeking of claims
based on the EU law feasible or excessively hindered. The national judge is obliged
to examine the legitimacy of application of the trial rules if they do not provide suf-
ficient protection of the individual’s rights. The trial regulations which hinder, in
a direct or indirect manner, actually or potentially, the effectiveness of the EU law
must be deemed as noncompliant with the EU law. In consequence, in the event of
such a situation, the national court is entitled to refuse to apply the provisions in-
fringing the principle of effectiveness84. The observance of the discussed principle is
connected with the examination by the national court of the compliance of the
given legal standard with the EU law85.

4. Member States’ liability for damages

a) General remarks

The treaties standardize the liability of the state for the failure to perform the
treaty obligations according to the procedure provided for in the provisions of Arti-
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83 C-326/96 Levez.
84 C-106/77 Simmenthal.
85 For detailed situations regarding the implementation of the principle of effectiveness see: C 208/90

Emmo v. Minister for Social Welfare – the problem of trial dates, C-312/93 Peterbroeck – obligation of the na-
tion court to examine the role of the national provision infringing the EU law in the entire procedure.
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cles 258, 259 and 260 of TFEU. However, they do not resolve the problem of liability
of the state arising from the damage caused by the infringement of the EU law. This
problem was the subject of the judgment of CJEU which referred to the issues of lia-
bility for damages for the first time in the precedence cases of Francovich86 and
Brasserie87, expanding the liability in the context of the forms of infringement as well
as clarifying the conditions of occurrence and scope of the state’s liability.

b) The notion of the “state” in the context of State liability for damages

The infringing entity in the discussed complaint is the state. The Court of Justice
of the European Union has interpreted this notion in its judgments and emphasised
that it bears liability for the actions of various entities. In consequence, the following
entities have been indicated: legislative bodies, administrative bodies, local au-
thorities, self-government authorities as well as private entities performing public
functions.

c) Conditions of occurrence of the state’s liability

1. The state’s liability for damages constitutes of instruments aimed at protection
of the rights of an individual in the EU law system that were interpreted in the
CJEU judgments rendered mainly in the 90’s. The first and breakthrough judgment
in this subject was issued by CJEU in the case of Francovich. The infringement of the
EU law in this case consisted in the failure to implement the directive in the national
order. The state’s omission resulted in the complaining entities’ damage. The Court
of Justice of the European Union, invoking the effectiveness of the Union law as well
as the obligation of securing the rights of the individuals, emphasised that the indi-
vidual must possess the instruments of seeking damages from the state if they in-
curred any damage due to the state’s infringement of the EU law. On the basis of the
specified judgment CJEU has formulated for the first time the premises conditional
for the state’s liability for damages before the national courts. It indicated four con-
ditions to be met collectively:

a) failure to implement the directive and lapse of the time limit,
b) the objective specified in the directive results in the creation of rights of in-

dividual entities,
c) it is possible to determine the content of the said rights without any inter-

vention of the legislature,
d) there is a causal link between the failure to implement the directive and the

damage.
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2. In its further judgments, CJEU expanded the liability for damages, covering the
entire EU law, clarifying the premises of liability in the Brasserie judgment88:

a) the infringed provisions of the EU law grant specifies rights to the individuals,
b) the infringement is sufficiently actions,
c) there is a direct causal link between the infringement and damage.

d) Forms of infringement of the European Union law by the Member States

1. The forms of the EU law infringement by the Member States resulting in the
state’s liability for damages:

a) failure to implement the directive within the time limit specified therein89,
b) defective or incomplete transposition of the directive to the national order90,
c) infringement of the standards provided in the provisions of the EU law by the

local bodies91,
d) infringement of the EU standards arising from the legislative activity of the

national bodies92,
e) infringement of the provisions of the EU law by the administrative bodies93.

2. There are many controversies on the subject of state’s liability for damages aris-
ing from the activities of the courts94. The Court of Justice of the European Union
emphasised in the first judgment returned in this context that the state would bear
liability for damages for the judgments nonconforming with the EU law solely in the
event of obvious and grievous infringement95. Then, it clarified these premises stat-
ing that the national legislature which excludes in a general manner the liability of the
state for the damage inflicted to the individuals in connection with the infringement of the
community law by the court of supreme level due to the fact that this infringement arises
from the interpretation of the provisions of the law or assessment of the factual circumstances
and evidence conducted by this court as well as governance of the national legislature limit-
ing this liability solely to events of infringement of the principle of impartiality or grievous
negligence of the judge if this limitation results in the exclusion of liability of the Member
state interested in other cases of the apparent infringement of the governing law as per (...) of
the judgment in the Köbler case is not compliant with the EU law96.
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88 C-46/93 and 48/93 Brasserie du Pecheur SA.
89 C-6/90 and T 9/90 Andrea Francovich & Daniela Bonifaci.
90 C-392/93 British Telecommunications.
91 C-302/97 Klaus Konle.
92 C-46/93 and C 48/93 Brasserie.
93 C-5/94 Hedley Lomas.
94 For more information see: E. Wojtaszek-Mik, Konsekwencje nieuzasadnionego odstąpienia od wystąpie-

nia z pytaniem prejudycjalnym, [in:] ed. M. Domańska, M. Wąsek-Wiaderek, E. Wojtaszek-Mik, A, Zielony,
Pytanie prejudycjalne do Trybunału Sprawiedliwości Wspólnot Europejskich, Warsaw 2007 r, spp. 86 – 90.

95 C-224/01 Gerhard Köbler.
96 C-173/03 Traghe i del Mediterraneo SpA.
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e) Manner of seeking damages from the state

According to the principles specified in the Francovich judgment, the entitled en-
tity seeks damages from the state for the damage arising from the infringement of
the EU law by the member state before a national court. The value of the damages
must correspond to the damage incurred. In connection with the lack of the EU reg-
ulation, the Member States bear liability according to the national provisions re-
garding the liability for damages. The material and formal conditions standardized
in the national law cannot be less advantageous than in the case of similar claims
based on the national law. Moreover, they cannot be formulated in a manner pre-
cluding or significantly hindering the award of the damages97. The Court of Justice
of the European Union has assumed the stance that seeking damages from the state
before a national court is not dependent on the procedure regarding the statement of
infringement of the EU law by the Member States.

5. Statistics from the activity of the Court of Justice
of the European Union in the years 2004 - 2011.

The Court of Justice of the European Union covers three court instances which
supervise the observance of the law in its interpretation and application. The CJEU
structure has been forming since 1957 when one Court for three European commu-
nities was established. The most important institutional changes the objective of
which was to increase the effectiveness of operation of CJEU was the introduction of
the Tribunal in 1988 and establishment of the European Union Civil Service Tribunal.
However, from the point of view of operation of CJEU it is necessary to indicate three
factors possessing influence on its operation:

- CJEU structure expansion
- increase of the number of Member States with concurrent increase of the num-

ber of the Court and Tribunal judges,
- increase of the number of areas covered by the jurisdiction of CJEU.

The developed institutional system has resulted in the shortening of time of await-
ing for the resolution of the filed cases. It was particularly noticeable in 2005 when the
coefficient of completed cases exceeded the number of cases filed with CJEU. This
year brought the commencement of operation of the European Union Civil Service
Tribunal which has taken part of the burden of the Court (then the First Instance
Court) in relation to employee complaints.
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The specifications presented below cover the period of operation of CJEU in the
years 2004-2011, i.e. from the time of the greatest EU accession (including Poland)98.

One should look at the statistics in terms of the number of cases filed with CJEU
regarding the complaints discussed in this chapter.

The institution of the preliminary reference possesses special meaning in the group
of issues discussed in this chapter. It constitutes a significant instrument of coopera-
tion between the national courts and CJEU. It is also worth reminding that CJ, pro-
viding answers to the references, conducts, among other things, the interpreta-
tion of the Union law which is then used on the basis of the acte éclairé doctrine
by the courts of all Member States.

The first problem to be solved by CJ at the analysis of the preliminary references is
the subject ma er scope. As specified in point 2 of the chapter, a national court and
other bodies of the Member States fulfilling the conditions defined by CJ and issuing
judgments on the basis of the Union law, must or can raise questions regarding the
interpretation or validity of the Union law acts. It must be emphasised that the in-
ternational courts are not entitled to this right, except for the courts of Benelux
deemed national courts by CJ under Art. 267 of TFEU. In connection with the afore-
mentioned, the table below presents examples of entities which can submit a request
for a preliminary ruling from each of the Member States.
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tice of the European Union for years: 2004, 2005, 2006, 2007, 2008, 2009, 2010. List from 2011 - independ-
ent analysis on the basis of data from the website of the Court of Justice.

Actions brought before C EU

Completed proceedings

reliminary references

reliminary references raised by oland

Actions regarding a failure to
perform treaty obligations

Actions regarding a failure to
perform treaty obligations filed
against oland

- -

eview of legality

Action regarding failure to act
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Another issue is the obligation to submit a reference for a preliminary ruling. It
must be noted that, on the one hand, it is a discretionary decision of the court, but on
the other - the lack of cooperation between the said court and CJ can constitute
grounds for the state’s liability for the failure to perform the treaty obligations. The
issue has been discussed above. In this context, it is worth tracking the number of ques-
tions addressed to CJ by the courts of the Member States.
(2004-2011),  

Within the discussed period 

- 498,
the greatest number of references was submi ed by the German courts

by
whereas Poland posed 39 questions. The lowest number of questions was posed

Malta and Cyprus - only 2 each.
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ther courts

I Supreme Court
igh Court
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S Tribunal Supremo
Audiencia acional
u gado Central de lo enal
ther courts

Cour de cassation
Conseil d’Etat

ther courts
I Corte suprema di Cassa ione

Corte Costitu ionale
Consiglio di Stato

ther courts

Ανώτατο ∆ικαστήριο
ther courts

Augstākā tiesa
Satversmes tiesa

ther courts

ietuvos espublikos
onstitucinis Teismas
ietuvosAukščiausiasis

Teismas
ietuvos vyriausiasis

administracinis Teismas
ther courts

- Cour superieure de ustice
Cour de cassation
Conseil d’Etat
Cour administrative

ther courts

Legfelsőbb irosag
Fővarosi ĺtelőtabla
S egedi Itelőtabla

ther courts

orti ostitu onali
orti ta’ l- Appel
ther courts

aad van State
oge aad der ederlanden

Centrale aad van eroep
College van eroep voor
het edri fsleven
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Study questions

1. Describe the structure of the EU law protection system.
2. Describe the notion of the “state” in the context of Action against the Member

States’ for failure to perform the treaty obligations.
3. Describe the forms of the EU law infringement by the Member States in the context of

Action against the Member States’ for failure to perform the treaty obligations.
4. Describe the stages of proceedings in case of a Action against Member States’ for

failure to perform the treaty obligations.
5. Specify the entities entitled to initiate proceedings to review legality of the acts of the

European Union.
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A erfassungsgerichtshof
berster erichtshof
berster atent und

Markensenat
undesvergabeamt
erwaltungsgerichtshof
ergabekontrollsenat
ther courts

Supreme Court
Supreme Administrative Court
Constitutional Tribunal

ther courts

Supremo Tribunal de ustica
Supremo Tribunal
Administrativo

ther courts

Tribunal amboviţa
ther courts

S rhovno sodišče
Ustavno sodišče

ther courts

S Ustavny Sud
a vy i sud
ther courts

orkein hallinto-oikeus
orkein oikeus
ther courts



6. Present the material scope of review of legatity.
7. Indicate the grounds of invalidity of an EU law act.

8. Describe the result of the CJEU judgment reviewing legality.

9. Describe the plea for declaration of inapplicability of the act of general application.
10. Present the entities entitled to lodge the complaint regarding the institution’s failure to

act.
11. Present the conditions of lodging a complaint regarding the institution’s failure to act.
12. Describe the premises of EU liability for damages.
13. Define the notion of the “national court” in the context

rulings.
14. Indicate and explain the types of prejudicial petitions submi ed by the national courts.
15. Explain the following doctrines: acte éclairé and acte clair.
16. Describe the subject ma er scope of the preliminary reference.
17. Explain the legal validity of the preliminary ruling.
18. Describe the temporar effect of the preliminary ruling.
19. Explain the structure of procedural autonomy.
20. Define the notion of the “state” in the context of liability for damages.
21. Describe the conditions of the Member States’ liability for damages.
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48. C-145/04 judgment of 12 September 2006 in the case of Kingdom of Spain against United

Kingdom,
49. C-96/04 judgment of 27 April 2006 in the case of Standesamt Stadt Niebüll.

Legal protection system in the European Union

337





CHAPTER VIII

PROTECTION OF THE RIGHTS
AND FREEDOMS OF INDIVIDUALS

IN THE EUROPEAN UNION

§1. INTRODUCTION

1. Protecting the rights of individuals as a result of the omission of such practical
issues in the founding treaties was long considered to be out of the area of compe-
tence of the European Communities. According to the functionalist approach to the
process of European integration it progressed in the early years of the EC in selected
areas, mainly economic. Human rights became a subject of interest to the Court of Jus-
tice of the European Communities to an extent in which they (rights) were connected with
the implementation of the project of creating a common market. It turned out, however,
that the construction of the rules of the common market was not possible without
the given level of protection of fundamental rights in the Communities. The Court
of Justice has worked out the concept of treating fundamental rights as general
principles of community law. It also found a formula allowing to make use of the Eu-
ropean Convention for the Protection of Human Rights and Fundamental Freedoms.
The model developed in the judicature was then validated by the Member States in
the Treaty of Maastricht1. The Treaty on European Union has become a turning point
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in connection with the recognition that all citizens of EU Member States are also cit-
izens of the Union. As a result, the freedom of movement was no longer dependent
on demonstrating the economic purpose of movement; it has become the right of
every EU citizen.

2. The scope of protection of the rights of individuals was more and more influ-
enced by the Charter of Fundamental Rights of the EU proclaimed at the Nice sum-
mit, and attached to the Lisbon Treaty. Although it was not initially binding, the Court
of Justice began to refer to it as a source of inspiration and confirmation of general
principles of law common to the Member States’ constitutional systems2. The Char-
ter gained, however, on the basis of the amended in Lisbon Article 6 of the TEU "the
same legal value as the Treaties", hence its provisions have become an independent
source of rights and freedoms of individuals in the European Union.

3. Regardless of a empts to determine the overall level of protection of human
rights in the European Union law, the rights of individuals were protected in a nar-
row range, with the introduction of the prohibition of discrimination on grounds of
nationality3 to the Treaty. The Court recognized the treaty non-discrimination (equal-
ity4) principle as directly effective5, which significantly contributed to the equal treat-
ment of nationals of the Member States across the EU. Prohibition of discrimination6

has over time become, thanks to many creative interpretations of the Court, an inde-
pendent source of rights and obligations that go far beyond the sphere of the inter-
nal market. It complements the current range of protection resulting from the
establishment of EU citizenship.

4. Confirmation and fulfillment of the European Union’s principle of equality was
the introduction under the TA of the prohibition of discrimination on grounds of
sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation7.
This provision was not considered to be directly effective, but it served as a basis for
the adoption of important directives8 by the European Union. Furthermore, the Treaty
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contained the unanimous authorization of the Council to take appropriate measures
to combat discrimination9.

§2. THE PROTECTION
OF FUNDAMENTAL RIGHTS

IN THE EUROPEAN UNION LAW

1. The evolution of the approach of the Court of Justice
to the fundamental rights’ protection

1. Excluding the fundamental protection of fundamental rights from the found-
ing treaties was the reason for very careful referring by the Court of Justice to all
problems, in which the parties relied on the violation of the rights guaranteed by na-
tional law. In the Stork Case, the Court held that the High Authority is not empowered to
investigate the basis of the complaint, which claims that at the time of making the decision (by
the High Authority), it infringed the principle of German constitutional law10. The Court
held, furthermore, that it was a wrong body to assess the national law, as under the
Treaty the role of interpreter of Community law only has been entrusted to it.

2. A change in approach to the problem of protection of fundamental rights can
be seen in the judgment in Stauder v. City of Ulm, published ten years later. In that
case, the Court referred to a German citizen complaint, being a social beneficiary who
did not agree to the disclosure of his personal data on social assistance coupons for
bu er, entitling him to acquire it at a lower price, and put into use by the Commis-
sion’s Decision. According to Mr. Stauder the obligation violated fundamental right
to privacy guaranteed by the German Basic Law. The Court found that the correct
interpretation of the decision does not lead to mandatory disclosure of personal in-
formation. Therefore, in its opinion, the provisions of the decision interpreted in such a way
did not infringe fundamental human rights contained in the general principles of
Community law protected by the Court. Since then, the general principles of Com-
munity law have become the basis to invoke the protection of fundamental rights.
Since the general principles were classified as flexible, consequently a catalog of thus
protected fundamental rights was also open.
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3. In another case the Court went a step further11. First of all, affirmed that fun-
damental rights form an integral part of the general principles of law protected by the
Court. In addition, it held that the structure and purpose of the Treaty is to protect
the rights arising from the constitutional traditions common to the Member States.
It subsequently confirmed this position in the Nold Case12, arguing that:

Fundamental rights form an integral part of the general principles of Community
law, the observance of which the Court ensures. By protecting those rights, the Court
draws inspiration from the constitutional traditions common to the Member States. It
cannot therefore uphold measures which are incompatible with fundamental rights rec-
ognized and protected by the constitutions of these countries. Similarly, international
treaties concerned with the protection of human rights, at the conclusion of which the
Member States have collaborated or of which they are signatories, can provide guidance
to be followed in the Community scheme.

4. Indication of international agreements as sources of inspiration for the Court,
which must be taken into account in determining the standards of protection of fun-
damental rights in Community law, led directly to the recognition of the European
Convention for the Protection of Human Rights and Fundamental Freedoms of
1950 as an important point of reference. The Court confirmed this in the Hauer Case13.
When deciding on the scope of Community law protection of property rights and
the freedom of establishment, the Court found grounds for temporary restriction of
the exercise of these rights both in the constitutional traditions of the Member States,
as well as the first protocol to the ECHR. It noted, however, that such restrictions on
fundamental rights must actually correspond to the objectives of general interest pur-
sued by the Community and cannot constitute, in relation to the aim pursued, a dis-
proportionate and overly burdensome interference detrimental to the very essence of
a fundamental right.

5. Reference to standards under the ECHR, in relation to the dynamics of the two
legal systems, can sometimes lead to different interpretations of the law. In the joined
Hoechst Cases,14 the Court of Justice, interpreting the scope of the substantive right
to privacy, decided that this provision is associated with the development of personal
human freedom and, therefore, does not extend to business premises. It reserved at
the same time, that there were no judgments of the European Court of Human Rights
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in the ma er. Meanwhile, a few years later the ECtHR (European Court of Human
Rights) in Niemietz Case15 stated that this provision is the basis for the protection of
premises used to conduct business16.

6. Introduction by the Court of a pa ern in the form of “constitutional traditions
common to the Member States” poses a problem of interpretation when the consti-
tutional protection standards differ considerably. An example of such a situation is
the Grogan Case17, which concerned the admissibility of advertising in Ireland the
abortion services performed in the United Kingdom. The Irish Constitution guaran-
tees the right to life from the moment of conception, while in the UK the law allows
abortion. The Court of Justice, avoiding the question of conflict of constitutional
norms, brought the problem to the level of freedom to provide services in the com-
mon market. It also acknowledged that abortion is a service, but the ban on the dis-
semination of information on abortion clinics (carried out by the students association
not in cooperation with the clinics) was not contrary to Community law, as it did not
restrict the freedom of movement of services18.

2. Treaty basis for the protection of fundamental rights

1. The court determination of the importance of the protection of fundamental
rights in the Community legal system and the mechanism of reference to national or
international systems of human rights protection over time gained approval at the po-
litical level. In 1977, the European Parliament, the Council and the Commission
adopted a joint declaration in which they committed themselves to respect funda-
mental rights in the exercise of its powers. It was an expression of support for the
case-law developed by the Court of Justice. However, it was not binding.

2. Formal codification of solutions developed in the case law of the Court of Jus-
tice occurred no sooner than in the Treaty of Maastricht. The solution adopted there
was a confirmation of the political consensus on the recognition of fundamental rights
as general principles of Community law19. Subsequent revisions of the Treaties (TA,
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TN, TL) reinforced the importance of protecting human rights in the EU. The confir-
mation of its importance was introduction by the Amsterdam Treaty the dependence
of the acceptability of a new member of the European Union on respect for the val-
ues on which the Union is founded20.

3. The new Article 2 of the TEU is currently essential for the protection of funda-
mental rights in the Union:

The Union is founded on the values of respect for human dignity, freedom, democ-
racy, equality, the rule of law and respect for human rights, including the rights of
persons belonging to minorities. These values are common to the Member States in a
society in which on pluralism, non-discrimination, tolerance, justice, solidarity and
equality between women and men prevail.

4. This provision is considered to be the foundation of the Union, which confirms
the condition of respect of the values set out in this provision by the candidate coun-
tries to the European Union.

5. Moreover, the Treaty on European Union includes Article 6, paragraph 1 pro-
visions giving binding effect to the EU Charter of Fundamental Rights. Paragraph 2
contains a legal basis for the Union accede to the European Convention for the Protection
of Human Rights and Fundamental Freedoms21. Finally, paragraph 3 provides that the
fundamental rights under the ECHR or under the constitutional traditions common
to the Member States, are part of the Union law as general principles of law.

6. The Treaty of Lisbon maintained the TEU sanctions against the Member States
who are accused of a serious breach of the values listed in Article 2 of the TEU. In such
a situation, a er observing by the European Council a serious and persistent breach
of the values by a Member State, the Council may decide to suspend certain rights de-
riving from the application of the EU Treaty to the Member State, including the right
to vote of the representative of the government of that Member State in the Council22.
The use of the abovementioned sanctions under the Treaty of Nice was subject to a
number of procedural guarantees, upheld by the Court. For finding of a violation of
the Article 2 of the TEU by a Member State a unanimous European Council decision,
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taken at the request of one third of the Member States or the Commission and after
obtaining the consent of the European Parliament is required23.

3. The Charter of Fundamental Rights of the European Union
as an attempt to create a catalog of protected rights and freedoms

1. The adoption of the EU Charter of Fundamental Rights was a further stage in
the development of human rights protection in the European Union. It is an impor-
tant voice in the dialogue between supporters of the Union’s accession to the ECHR,
and those who saw the need for the EU’s own bill of rights24. The European Coun-
cil meeting in 1999 in Cologne decided to consolidate in a single document the fun-
damental rights in the EU countries to explain what are the Union's obligations in this
regard. It was to gather the rights under the ECHR, the constitutional traditions com-
mon to the Member States and the European Social Charter and the Community
Charter of Fundamental Social Rights of Workers. Pretty soon a catalog was devel-
oped (by a special convention), however, it contained some provisions not having
patterns in the earlier documents (e.g. prohibition of the reproductive cloning of hu-
mans). The Charter was signed by the Presidents of the EP, the Commission and the
Council of the European Union and solemnly proclaimed in the presence of the
Heads of States and Governments in Nice on 7 December 2000. Its second solemn
proclamation, in a slightly modified form, took place on 12 December 2007 in Stras-
bourg, before concluding the Treaty of Lisbon25.

2. Until the entry into force of the TL the Charter was not a binding legal act of the
European Union, but merely a political statement (an interinstittutional agreement).
Despite its non-binding nature (individuals could not plead it as the sole basis for
their claims against the state), it had not only symbolic, but legal significance as well.
It was an act binding the EU institutions26. The European Commission since 2001 has
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investigated the compliance of the draft legislation submitted to the Council and the
European Parliament with the provisions of the Charter. The EU Ombudsman regu-
larly referred to the provisions of the CFR (especially to the right to good adminis-
tration)27. The Court of Justice confirmed the importance of the Charter over time28.
It stressed though that it was not legally binding, but acknowledged the importance
of its provisions in the EU legal order, reflecting the general principles of law com-
mon to the Member States. The status of the CFR was explained with the entry into
force of the Lisbon Treaty, because it gave the CFR binding power, including it into
the primary law of the Union.

3. The Charter of Fundamental Rights for the first time pointed to the catalog of
rights, freedoms and principles that should be protected. Division into the rights,
freedoms and principles has been highlighted in the Preamble andArticles 51 and 52
of the new version of the Charter of 2007, as well as Explanations for them. While the
rights and freedoms must be respected29 (they are the basis for individual claims),
the rules may not be the basis for any direct claims for positive action by the EU in-
stitutions and the Member States30. Unfortunately, the Charter does not clearly es-
tablish the normative character of different fundamental rights, though Explanations
attached to the Charter may be helpful in qualifying them. In view of these uncer-
tainties the courts will be entitled to the task of determining the nature of the specific
provisions of the Union.

4. The Preamble to the Charter says that “it does not create new rights and prin-
ciples”, but only gathers the rights protected under other (national and international)
instruments. The Charter is divided into seven chapters:

a) Chapter I (Dignity) contains the following rights: confirmation of human dig-
nity (Article 1) 31, the right to life (Article 2), the right to the integrity of the
human person (Article 3), the prohibition of torture and inhuman or de-
grading treatment or punishment (Article 4), prohibition of slavery and
forced labor (Article 5).

b) In Chapter II (Freedom) we find the rules governing: the right to liberty and
security of person (Article 6); respect for private and family life (Article 7),
protection of personal data (Article 8), the right to marry and the right to
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found a family (Article 9) 32, freedom of thought, conscience and religion (Ar-
ticle 10), freedom of expression and information (Article 11), freedom of as-
sembly and association (Article 12), freedom of the arts and sciences (Article
13), the right to education (Article 14) 33, freedom to choose an occupation
and right to engage in work (Article 15), freedom of establishment (Article
16), the right to property (Article 17), the right to asylum (Article 18), protec-
tion in the event of removal, expulsion or extradition (Article 19) 34.

c) Chapter III (Equality) applies to the following laws and rules: everyone is
equal before the law (Article 20), prohibition of discrimination (Article 21); re-
spect for cultural, religious and linguistic diversity (Article 22), equality be-
tween men and women (Article 23), protection of the rights of the child
(Article 24), the right to a dignified and independent living in the elderly (Ar-
ticle 25), the integration of persons with disabilities (Article 26).

d) In Chapter IV (Solidarity) one can find the following rights and principles: the
workers’ right to information and consultation within the undertaking (Arti-
cle 27), the right to collective bargaining and action (including strikes) (Arti-
cle 28), the right to search jobs services (Article 29), protection against
unjustified dismissal (Article 30); sound and fair working conditions (Article
31); prohibition of child labor and protection of young people (Article 32),
protection of family and professional life (including maternity protection)
(Article 33); protection and social assistance (Article 34), health care (Article
35), access to services of general economic interest (Article 36), protection of
the environment (Article 37 ), consumer protection (Article 38).

e) Chapter V contains a catalog of civil rights: the right to vote and stand as can-
didates in elections to the European Parliament (Article 39), the right to vote
and stand inmunicipal elections (Article 40), the right to good administration
(Article 41), the right of access to the European Parliament, the Council and
the Commission documents (Article 42), the right to apply to the Ombuds-
man of the Union in the cases of maladministration in the activities of the in-
stitutions and bodies of the Union (Article 43), the right to petition the
European Parliament (Article 44), the right to freedom of movement and res-
idence within the territory of the Member States (Article 45); diplomatic and
consular protection (Article 46).

f) Chapter VI is dedicated to justice, concerning: the right to an effective remedy
and fair trial (Article 47), presumption of innocence and right of defense (Ar-
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ticle 48); nullum crimen nulla poena sine lege penali anteriori guarantee [“No
crime, no punishment without a previous penal law”] (Article 49); and the ne
bis in idem [“the right not to be tried or punished twice in criminal proceed-
ings for the same criminal offence”] (Article 50).

5. General provisions of the CFR include the so-called horizontal clauses. They
define the scope of the provisions of the Charter and their relationships to other
sources of law. The Charter binds the EU institutions and bodies and the Member
States to the extent to which they apply the EU law35. This confirms the rights of in-
dividuals, whenever they use the European Union law or the national law imple-
menting the EU law.

6. Restrictions on the rights and freedoms recognized in the Charter shall be
amended only by the statute; they cannot violate the essence of those rights and free-
doms; they must be consistent with the principle of proportionality (allowed only if
they are necessary to achieve the objectives that are in the public interest or for the
protection of the Union or the rights and freedoms of third parties). Moreover, wher-
ever the Charter refers to rights guaranteed by the Treaties or in the ECHR, the mean-
ing and scope are the same as the rights laid down by the Treaties or the Convention36.
With regard to the discrepancies between the provisions of the Charter and the rights
regulated in the Treaties, the CFR does not change the scope of these rights and lim-
itations under the Treaty (although not all these limitations are indicated, for exam-
ple, it does not mention the possibility of limiting the freedom of movement and
residence within the EU). If the protection guaranteed by the provisions of the CFR
covers the ECHR, its scope must be interpreted in accordance with the case law of the
ECtHR.

7. The prospect of the CFR emerging as binding as a result of the Treaty of Lisbon
has raised concerns of the United Kingdom, traditionally reluctant to host any at-
tempts to strengthen the protection of social rights in the UK. At the European Coun-
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cil summit in Brussels in 2007, Tony Blair negotiated adding to the Treaty Protocol
No. 30 on the application of the Charter of Fundamental Rights to Poland and the United
Kingdom. ,,British protocol” consists of two articles. Under Article 1 paragraph 1 the
Charter does not extend the possibility of recognizing that legislation of countries
acceding to the Protocol are inconsistent with the fundamental rights, freedoms and prin-
ciples that it reaffirms. According to paragraph 2 the above applies in particular to the
rights of Chapter IV of the CFR, social rights41. Further on the protocol stipulates that
the provision of the Charter relating to the national practices and national laws, will apply
to Poland and the United Kingdom to the extent that the rights or principles that it contains
are recognized by the law or practices of Polish or the United Kingdom42.

8. Poland, at the summit in Brussels, in addition to keeping the freedom to adopt
the “British protocol” has made a unilateral declaration (No. 61). Poland says that: The
Charter will in no way affect the right of Member States to legislate in the sphere of public
morality, family law, and the protection of human dignity and respect for the physical and
moral integrity. The Confirmation of the fact that Polish fears had a different source
from the British one, was the announcement of an additional declaration (No. 62) by
Poland at the European Council Summit in Lisbon (December 2007), in which it was
written that because of the tradition of social movement, “Solidarity” and its significant con-
tribution to the social and labor rights it fully respects social and labor rights established by
European Union law, in particular those reaffirmed in Chapter IV of the CFR. Reading the
total content of the 61. and 62. declarations one can have no doubt that Poland kept
the right not to apply the provisions of the CFR for a completely different reason
than the United Kingdom. Caution of the Polish government was justified by the ten-
dency, observed in recent years in Europe to equate the rights of homosexuals with
marriages, adoption by subsequent Member State legislation legalizing euthanasia,
the prospect (perhaps distant) of cloning stem cells without respect for human dig-
nity. In Polish academia the position of Jarosław Kaczyński government was received
critically4. Emphasis is on the questionable effectiveness of objections to the provi-
sions of the Charter, which, after all, does not create any new rights, but only collects
the rights and freedoms binding onMember States in one document, as general prin-
ciples of law. However, knowing the history of the development of the EU, one can-
not rule out “touching” family or moral issues by the EU law44. There may be rooted
the fear that in the near future, the Court of Justice of the European Union may, re-
ferring to the CFR, reach the conclusion that the above mentioned standards of some
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Member States have become “common” constitutional traditions of European coun-
tries. Ireland had the same concerns, reserving the primacy of constitutional regula-
tion for the protection of life, even though this is not in any way transferred to the
competence of the EU. Finally, driven by the fear of Sudeten Germans claiming re-
imbursement of lost property, Vaclav Klaus negotiated with the leaders of the EU
Member States (just before signing the ratification of the Treaty of Lisbon), that the
Charter will not apply in relation to the Czech Republic. Although these findings
were not included in the Treaty, Klaus has been ensured that the appropriate proto-
col is to be attached to it in the next revision of the Treaties or the signing of the ac-
cession treaty with Croatia45. So far, the history of European integration shows that
the Court is capable of brave decisions. The work on the Preamble to the Constitu-
tional Treaty and the attacks on the reform of the Hungarian government of Victor
Orban, confirm, however, that European political elites deny the importance of Chris-
tian values in Europe. This context should be borne in mindwhen expressing consent
to Poland being bound by the Charter of Fundamental Rights, as directly effective
legal instrument used over national law.

9. The Court of Justice recently commented on the impact that was caused by the
British Protocol being attached to the Treaty46. In response to a preliminary reference
of a British court it held that Article 1 paragraph 1 of Protocol (No 30) confirms the word-
ing of Article 51 of the Charter on its scope, and is not intended to release the Republic of
Poland and the United Kingdom from the obligation to comply with the provisions of the
Charter or prevent the courts and tribunals of the Member States to ensure compliance with
these provisions. It referred to the reasons to attach the British protocol to the Treaty
and its recitals. The Court held, inter alia, that “because the rights affected by national
courts are not covered by Title IV of the Charter [social rights], there is no need to interpret
art. 1 paragraph 2 of the Protocol (No 30)”. In this way, the Court of Justice practically
narrowed the possibility to rely by the United Kingdom on the British protocol only
to situations when the matter concerns the protection of social issues. Polish motifs
defined in unilateral declarations were different. It seems that in the area covered by
them Poland has the freedom to shape the “Polish” model of protection of funda-
mental rights. However, the Court’s ruling significantly narrows the possibility for
Poland and the United Kingdom to deviate from the “common” protection level. The
Brits in Protocol 30 cautioned that in particular and for the avoidance of doubt, nothing in
Title IV of the Charter does create rights that can be enforced through the courts, applicable
to [...] the United Kingdom, except in cases where [...] the United Kingdom has provided for
such rights in its national law. As it did not apply social rights, the Court declined to
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interpretArticle 1, paragraph 2 of the Protocol, stating at the same time, that the same
protocol itself has no effect on responses to the question [of the British court] 46. It
may then mean that the objections raised by Poland and the United Kingdom, in
practice, will be of little importance in areas already covered by the European Union
and the international community48.

4. The European Union Agency for Fundamental Rights

1. Protection of fundamental rights in the European Union have recently gained
an important advocate. On 1 March 2007, The European Union Agency for Funda-
mental Rights started its activity (FRA)49, being the legal successor of the European
Monitoring Centre on Racism and Xenophobia.A regulation has given theAgency its
legal personality and has determined that it will be based in Vienna. The aim is to
provide support, expertise relating to fundamental rights to relevant institutions,
bodies, offices and agencies of the Member States when implementing Community
law50. The competence mandate of the Agency was thus reduced to helping the EU
and the Member States with “implementation of Community law”, leaving out the
issues related to the former second and third pillars of the Union. This was a kind of
inconsistency, and perhaps a lack of confidence of Member States in such an inde-
pendent body, as from the entry into force of the Treaty of Amsterdam a gradual in-
crease in the importance of police and judicial cooperation in criminal matters is
taking place51. In view of the transfer of the entire scope of the Area of Freedom, Se-
curity and Justice to Title V of the TFEU, it may be assumed that the FRAwill soon
be able to prove its competence in this field too. The argument against such action
may become the present Article 276 of the TFEU, which excludes the jurisdiction of
the Court in matters of police cooperation and cooperation in criminal matters. It
seems that with the lack of FRA competence to handle the above mentioned areas
may be assumed. The EU Council has impact on the scope of the FRAmandate, it, on
a proposal from the Commission and after consulting the Parliament sets a five-year
work program of the Agency52.
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2. The regulation establishing FRA guarantees its independence from the Euro-
pean Union and its Member States. Both the FRABoardmembers, their deputies and
members of the Scientific Committee and the Director of the Agency, who are to act
in the public interest are entitled to independence. This independence concerns the
exercise of its functions, which are broadly consultative and advisory. Amajor limi-
tation of its role is the limited opportunity to provide opinions on draft legal acts is-
sued by the EU institutions. Reviews are not issued ex officio, but at the request of the
Council, the European Commission or the European Parliament.

§3. CITIZENSHIP OF THE EUROPEAN UNION

1. The concept of citizenship of the European Union

1. The Maastricht Treaty established a citizenship common to nationals of the
Member States, not only as a symbolic emphasis on the creation of the EU federalist
aspirations, but also as a way to strengthen the protection of the rights and interests
of citizens. IInstitution o citizenship was introduced into the Treaty53, by which it en-
joys greater protection under the EU law (primacy and direct effectiveness). The na-
ture of the EU citizenship is decided by the TFEU, stipulating that the Union citizen
is any person holding the nationality of a Member State, and the citizenship com-
plements national citizenship, not replaces it. It is thus dependent in nature and com-
plementary to national citizenship. This raises specific consequences in relation to
the acquisition of EU citizenship, making it dependent on the acquisition by an in-
dividual the nationality of oneMember State in accordance with the requirements of
the law of that State. It does not matter that the individual also has the nationality of
a third country54. The same rule also applies in relation to the loss of citizenship. It oc-
curs automatically as a result of loss of nationality of a Member State, subject only to
the national legislation55. Member States have also pledged not to introduce addi-
tional conditions (such as the requirement of residence in the territory of the State of
which the individual is a citizen), the fulfillment of whichwouldmake granting rights
to nationals of other Member States dependent on them.
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2. The catalog of rights of EU citizens is included in the TFEU56. Among the cen-
tral provisions of the Treaty that affect the position of citizens of the Union the pro-
hibition of discrimination on grounds of nationality should be mentioned57. This
prohibition understood in a positive way gives all EU citizens the right to equal treat-
ment in the application of European Union law. In general, however, the legal status
of a citizen is defined in the provisions of Part II of the TFEU, entitled Non-discrimi-
nation and citizenship of the Union, containing, besides the prohibition of discrimina-
tion, the right to move and reside freely on the territory of the Member States, voting
rights, the right to diplomatic and consular protection, the right to petition the Eu-
ropean Parliament and to apply to the Ombudsman.

2. The right to move an reside freely
on the territory of the Member States

1. The basic privilege guaranteed to the EU citizens is the right to freedom of
movement and residence within the territory of the Member States58, subject to the
limitations and conditions laid down in the TFEU and the measures adopted to give
it effect. The applicable provision of the Treaty is to be understood in connection with
the existing treaty regulation of freedom of movement of workers59, freedom to pro-
vide services60, freedom of establishment61 and appropriate secondary law62, as well
as the extensive case law of the Court of Justice, gradually expanding the scope of the
freedom with new categories of persons.

2. The right to free movement and residence of EU citizens historically stems out
from the freedom of movement for migrant workers, the personal scope which was
gradually extended by the Court of Justice63. The Treaty of Maastricht in this area
should be considered as a turning point. The establishment of the Union citizenship
lead to a situation when freedom of movement and residence does no longer depend
on the condition if a migrating Member State citizen is economically active.64. The
scope of the law includes: leaving their home country, entering the territory of an-
other Member State, the right of a short-term stay or living there permanently, and
the right to freedom of movement within the country.
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3. Reffering to the legal basis included in the TFEU65, the European Parliament
and the Council adoptedDirective 2004/38, which regulates the rights of citizens and
their family members to move and reside within the territory of the Union. Under the
provisions the citizens of the Union and their family members are entitled to three
months of residence in the territory of another Member State without compliance
with any other conditions or formalities other than the requirement to hold a valid
travel document (passport or identity card) 66. Staying in the host country for a period
longer than three months is conditioned by fulfilling one of the following67:

a) employment or self-employment in the territory of the host country;
b) possession by a citizen of the Union and their family members sufficient re-

sources (so as not to become a burden on the social assistance system of the
host country) and having health insurance covering the host country;

c) studying in the host country, subject to availability of funds for studies and
health insurance.

This law is a directly effective and family members of a Union citizen fulfilling
conditions a, b, or c are entitled to it, even if they are not nationals of aMember State68.

4. Qualification of the actual situation of an EU citizen plays an essential role in
determining the possibility of relying on the right of free movement and residence.
Freedom of movement for workers does not apply to situations in which the em-
ployee not benefiting from the benefits of freedom of movement would rely on the
resulting power against his own state (“purely internal situation”). The Court of Jus-
tice denied this right to employees, not having any relationship with any of the situ-
ations set out in the EU law69, thus tolerating reverse discrimination. After the
establishment of Union citizenship attempts were made to circumvent this problem
by relying on the provision of Article 21 of the TFEU, as it was considered to be the
norm for a wider range of free movement of workers70. The first cases, in which the
parties raised this argument, did not bring the prohibition of reverse discrimination71.
In other cases, however, the Court departed from the restrictive use the argument of
“purely internal situation”. The EU law was applied when:
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a) the person concerned did not use the freedom of movement of persons, but
he could rely on Community law, because he paid alimony to his former wife,
who moved to another Member State.

b) children who have not yet benefited from the freedom of movement of per-
sons, but may rely on the rights arising from the status of citizen of the Union
by virtue of being a citizen of another Member State72.

5. The establishment of the Union citizenship also affected the rights of those who
could not so far rely on the provisions of the Treaty governing the free movement of
workers, because they were not economically active or were economically depend-
ent. Thus, the rights arising from citizenship could be invoked by single mothers
without a regulated residence in the host country73 and the residents of the Salvation
Army shelters benefiting from social allowance74, even though they were not cov-
ered by sickness insurance and they were a burden on social assistance. In addition,
the protection of students against paying discriminatory tuition is greater now75, and
in some circumstances they got access to social assistance.76. The approach of the
Court to the discriminatory treatment of migrant unemployed has changed as well.
According to Court in the light of the establishment of the Union citizenship and the inter-
pretation of case law on equal treatment enjoyed by citizens of the Union, it is no longer pos-
sible to exclude article 54 of the TFEU - which expresses the fundamental principle of equal
treatment, guaranteed by Article 2 of the TEU - a financial benefit, the purpose of which is to
facilitate access to the labor market in a Member State77.

3. Voting rights

1. TheMaastricht Treaty guaranteed the citizens of the European Union important
political rights. Under its provisions any EU citizen resident in a Member State of
which they are not nationals shall have the right to vote and stand as candidates in
elections to the European Parliament and local elections in the Member State in
which they reside, under the same conditions as nationals of that State78.
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2. Performing obligations under the Treaty, the Council and the European Parlia-
ment adopted two directives specifying the exercise of the rights to vote in elections
to the European Parliament79 and local elections80. In the substantive scope of the sec-
ond Directive the right of access to elective positions in the executive branch of local
government might have been limited by the Member States for the benefit of their
own citizens. Both directives dictated equal treatment (regardless of national citi-
zenship) of all citizens of the Union. Basically, every citizen of the Union may use
and take part in the elections, if they have the will81, after fulfilling the same condi-
tions that are required from nationals of the host country. Since there is no uniform
electoral law adopted in the European Union, elections to the European Parliament
are still organized according to national laws of Member States.

4. Diplomatic and consular protection

In order to highlight the common identity of citizens of the EU in its external re-
lations, the Maastricht Treaty also introduced the right to enjoy the protection of the
diplomatic and consular authorities of any EU Member State82. This protection is
guaranteed in the territory of third countries where there EU citizen has no access to
his/her own national Embassy or Consulate.Basically, the exercise of this right takes
place at the same conditions as the ones to be met by the citizens of that country.
However, performing the duty provided for in the Treaty, Member States agreed that
it would only be consular protection in cases of death, serious accident, illness, im-
prisonment, as well as aid towards the needy citizens of another Member State al-
lowing them go back to their country. To ensure the effective protection of its own
citizens, Member States shall establish the necessary rules among themselves and
start the international negotiations required to secure this protection. Moreover, The
European External Action Service established in Lisbon helps to provide diplomatic
and consular service to the Union citizens in third countries83.

5. Rights of citizens in dealings with the European Union organs

The position of the EU citizens was also reinforced in dealings with the EU bod-
ies. Every citizen of the Union shall have the right to address a request in writing
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to the principal organs of the Union in one of the official languages and receive an
answer in the same language84. In addition, they have the right to petition the Euro-
pean Parliament85. The petition may relate only to matters that directly affect indi-
viduals filing it. Every citizen of the Union may apply to the European Ombudsman
with complaints about maladministration in the operation of the EU bodies. Just as
the right to petition, so the complaint to the Ombudsman is not reserved only for cit-
izens, but belongs to all natural and legal persons resident or established in a Mem-
ber State86.

The right to good administration87 under the CFR is a complement of the treaty
regulating relations between individuals and institutions. One should also remember
that the Lisbon Treaty expanded the scope of the powers of the EU citizens with the
right to submit the so-called citizens’ initiative88. It means the initiative submitted to
the Commission, requesting it to submit within its powers an appropriate proposal
in matters in respect of which the citizens consider that application of the Treaty re-
quires the EU legislation. The initiative for its successful submission must be sup-
ported by no less than onemillion of the EU citizens from at least one quarter of all
Member States.

§4 THE EUROPEAN UNION AND THE EUROPEAN
CONVENTION FOR THE PROTECTION OF HUMAN

RIGHTS AND FUNDAMENTAL FREEDOMS

1. The Treaty of Lisbon introduced a clear provision to the TEU, according to
which “The Union shall accede to the European Convention for the Protection of
Human Rights and Fundamental Freedoms.” Despite that fact the EU has not yet be-
come party to the Convention. Therefore, the relationship between the EU law and
the caselaw of the European Court of Human Rights in Strasbourg are not based di-
rectly on conventional grounds. In the past (now non-existent) European Commis-
sion of Human Rights considered an application against a Member State executing
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the judgment of the Court of Justice inadmissible89. The basis of inadmissibility was
the assessment that the system of Community law is consistent with the ECHR.

2. The European Court of Human Rights ruled in theMatthews case that EU legal
acts have not been evaluated for compliance with the ECHR, since the Community
was not a party to the Convention90. According to the European Court of Human
Rights, the transfer of powers to the Community (now the European Union), does
not relieve the State-party to the Convention of the obligation to comply with the
Convention. However, since the act on the elections was an international agreement
concluded by the EC Member States, being parties to the Convention, all of them
were jointly and severally liable for breach of its provisions. As a result, acts of pri-
mary law (not subject to legal review of the Court of Justice) can be checked for com-
pliance with the Convention, and thus the EUMember States can be held responsible
for all the infringements connected with it.

3. The Bosphorus Case has become yet another opportunity to determine the rela-
tionship between the EU legal order and the Convention. In this case, the Irish au-
thorities confiscated an aircraft belonging to the airlines of Yugoslavia, leased to a
Turkish entrepreneur. Doing that Ireland has implemented Regulation 990/93, impos-
ing sanctions on the Federal Republic of Yugoslavia, issued in the consequence of the
adoption of the UN Security Council resolutions. A long-standing legal dispute91 even-
tually went to the Strasbourg Court, whose position can be summarized as follows92:

a) The Convention does not prevent the Contracting Parties to transfer sovereign
powers to common international or supranational organizations. In the event
of the transfer of powers this organization does not become liable for the vi-
olation of provisions of the Convention unlessit is also a party to the Con-
vention.

b) Under Article 1 of the ECHR the State being a party to the Convention re-
mains responsible for all acts and omissions of their bodies, regardless of
whether they were created by national law or in the execution of international
obligations. Otherwise, the protection afforded by the Convention would be-
come illusory.

c) State action taken to implement such international commitments is justified
by the international commitments as long as the organization respects human
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rights, containing both material safeguards and control mechanism of con-
formity to a degree at least equivalent to that provided under the Convention.
The comparable degree is to be equivalent and not identical.

d) The existence of such equivalent standards creates a presumption that the
state does not distance itself from the requirements of the Convention. This
presumption, however, is limited and rebu able.

e) The limited nature means that the presumption applies only to a situation
that the state only performs the obligations of membership in the organiza-
tion. The state is fully responsible for the activities that go beyond interna-
tional obligations in the strict sense.

f) The presumption may be rebu ed if the facts of the case indicate that the pro-
tection of Convention rights was clearly reduced. In this case, the interest of
international cooperation would have to give way to the protection of the
Convention as a constitutional instrument of European public order in the
area of human rights.

In Bosphorus Case, the ECtHR held that the protection of the fundamental rights
guaranteed in the European Union was equivalent to that of the Convention, both
in material and formal terms. The Strasbourg Court, however, le the freedom to in-
tervene in the future.

4. The issue of full compliance of both protection systems could be solved by
adding to the Treaty a procedure of legal questions on the ECHR93 law or the EU ac-
cession to the Convention. The initiative of signing of the ECHR by the Community
was adopted at the request of the Commission twice in 1979 and 1990. However, the
Court of Justice ruled out such a possibility94, considering that the Community did
not have competence in this area, and the Convention itself did not allow other in-
ternational organization to become a party to it. Moreover, according to the Court of
Justice accession to the Convention would mean substantial changes in the Commu-
nity egal system, as it would be connected with the Community law incorporation
into other international institutional system and the introduction of all the rights of
the Convention, regardless of whether they are related to the community ma er or
to the Community law95.

5. The case of the EU accession to the Convention was se led by the Treaty of Lis-
bon. The Council of Europe Member States have also ratified Protocol 14 to the Con-
vention amending Article 59 paragraph 2 of the ECHR, which currently gives the
right to accede to the Convention not only to the states, but the European Union as
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well. In 2010 negotiations on the conditions and any necessary adjustments relating
to the participation of the European Union in the Convention system took place. Ne-
gotiators of the 47 Council of Europe member states and the European Union on 5
April 2013 have finalized the draft accession agreement of the European Union to
the European Convention on Human rights. The Court of Justice of the European
Union will now be asked to give its opinion on the text.

Article 1(4) of the Draft Agreement states that, for the purposes of the ECHR "an act,
measure or omission of organs of a member State of the European Union or of persons
acting on its behalf shall be attributed to that State, even if such act, measure or omission
occurs when the State implements the law of the European Union, including decisions
taken under the Treaties. This shall not preclude the European Union from being re-
sponsible as a co-respondent for a violation resulting from such an act, measure or omis-
sion. Moreover, the Member States may become co-respondents in a case against the EU
where the alleged violation hinges on provisions on EU law and could only have been
avoided by disregarding those obligations (Article 3(3))96.

§5. FREEDOMOF RELIGION
IN THE EUROPEAN UNION

1. All Member States of the European Union provide for freedom of conscience
and religion on the basis of their internal rules. The law sets different types of rela-
tions between the state and the church (churches and religious associations). Some
countries can be described as religious states due to the special status of state religion
(the United Kingdom, Denmark, Sweden, Finland, Greece). The other ones can speak
of an acute separation of church and state (the French Republic can be an example).
In many others we can deal with the interoperability and friendly separation, as ev-
idenced by the fact of signing a concordat with the Holy See (Poland, Italy). Freedom
of conscience and religion is also guaranteed by the Convention97, ratified by all
Member States of the Union. TheMember States, however, did not provide EU bod-
ies with any powers inmatters of religion and faith. As a result, the European Union
is an organization ideologically and religiously neutral, which cannot impose any
religious model on its members.
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3. The Maastricht Treaty also provided that the Union shall respect the national iden-
tities of the Member States, whose systems of governments are based on the principles of
democracy. In Amsterdam the so called “Clause of the churches” was added to the
Treaty according to which the EU respects and does not prejudice the status under
national law of churches and religious associations or communities in the Member
States100. In addition, the TA also included prohibition of discrimination on grounds
of religion and belief in the EU law101.

4. The Charter of Fundamental Rights of the European Union proclaimed in 2000
in Nice takes into account the provisions guaranteeing the right to freedom of
thought, conscience and religion. In accordance with Article 10 CFR this right
includes freedom to change religion or belief and freedom to manifest, either alone or
in community in public or in private the religion or belief through worshiping, teach-
ing, practicing and observance. In addition, the CFR provisions guaranteed every-
one equality before the law irrespective of religion or belief102, the right to
refuse to act contrary to their conscience, according to the national laws gov-
erning the exercise of this right, and the parents the right to education and to
teaching children in conformity with their religious, philosophical and peda-
gogical beliefs103. In the Charter the Union was once again obliged to respect
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internal and the external area. Not only the right to choose one’s religion or belief, is 
guaranteed but also the externalization of them in individual and communal forms, 
privately and publicly⁹⁹.



cultural, religious and linguistic diversity104. With the entry into force of the
Treaty of Lisbon, the Charter has gained “the same legal value as the
Treaties”105. It can be expected that the Court of Justice of the European Union
empowered to interpret primary lawwill have to fulfill this role in accordance
with the principle of respect for national identities of theMember States of the
EU106, as well as respecting and not prejudicing the status of churches and re-
ligious associations or communities in the Member States107.

4. Developing the clause of the churches was recently reflected in the main text of
the Treaty. Under the Treaty of Lisbon Treaty in Treaty on the Functioning of the EU
provisions relating to churches, religious associations and communities, and to philo-
sophical organizations and non-confessional associations have been included. The
newArticle 17 of the TFEU requires the Union to respect and not violate the national
status of individual churches and religious associations or communities. In addition,
the EU has committed itself to respect the status of philosophical and non-confes-
sional organizations assigned to them under national law108. The novelty to the ex-
isting legislation is an obligation on the Union’s open, transparent and regular
dialogue with churches and organizations identified in Article 17 of the TFEU, in-
troduced “in recognition of their identity and their specific contribution”109. While
the conduct of the dialogue is not precisely defined, in relation to the Catholic Church
the Commission of the Bishops’Conferences of the European Community (COMECE)
has become amajor player in the dialogue. It has recently expressed the hope that the
Lisbon Treaty will help to intensify the dialogue with the European institutions to
promote religious freedom in Europe110.

5. The above regulations on the one hand guarantee freedom of thought, con-
science and religion, on the other hand, confirm the freedom ofMember States to ad-
just the status of churches and religious associations, as well as philosophical and
non-confessional organizations in national law. In a pluralistic society, the Union
maintains the nature of an organization ideologically and religiously neutral. One
cannot, therefore, agree with the generalizations presenting the European Union as
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a “structure” fighting the Church111 and trying to impose a specific worldview onto
European societies. In the light of the above, any a empt to impose a specific ideol-
ogy (including pushing religion into the realm of complete privacy112) do not have
their basis in EU law113.

Study Questions

1. What protection of human rights was provided by the founding treaties (the ECSC
Treaty, the EAEC Treaty and the EEC Treaty)?

2. What was the evolution of the Court of Justice’s approach to the problem of protec-
tion of fundamental rights in the European Communities?

3. On what basis are fundamental rights protected since the entry into force of the
Treaty of Maastricht?

4. What is the status of the Charter of Fundamental Rights of the European Union?
5. What is the scope of the CFR?
6. Can the CFR be used as the basis for effective protection of fundamental rights?
7. Characterize the so-called “British protocol”.
8. Give a brief description of the European Union Agency for Fundamental Rights.
9. Who and on what basis can acquire and lose the citizenship of the Union?

10. What is the scope of the powers granted to citizens of the European Union?
11. What was the impact of establishing the citizenship of the EU on the scope of compe-

tence of migrant workers within the Union?
12. On what basis can the courts of the European Union apply the ECHR?
13. Is the scope of protection of fundamental rights under the ECHR and EU law the

same?
14. Describe the scope of religious freedom regulation in the EU. What other regional in-

struments affect it?
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CHAPTER IX

FUNDAMENTALS
OF SUBSTANTIVE LAW

AND EUROPEAN FREEDOMS

§1. INTRODUCTION

1. This chapter is complementary to the earlier discussion on the institutional law
of the EU. One can indicate the fact that the most clear and classic division of Euro-
pean Union law is based on the criterion in question. For the purposes of teaching EU
law can be divided into two (key) complementary sections.

First of all - the EU institutional law, also most often known as constitutional law
of the European Union. Its basic scope is presented in the earlier chapters of the hand-
book.

Secondly - the substantive law of the European Union, whose main components
are the so-called European freedoms and politics of the European Union. It can be as-
sumed that the substantive law of the EU are legal standards resulting from both pri-
mary and secondary EU law directly governing the relationship between law entities
(countries, EU institutions, natural and legal persons) and setting out the conditions
that cause their formation, interactions and change or termination. There are also
rules governing certain obligations, prohibitions or injunctions, and providing spe-
cific penalties for non-compliance. The substantive law of the EU is dominated by
public law regulations. But we cannot lose sight of the detailed provisions of, for ex-
ample, consumer protection, regulations in the field of labor law and judicial coop-
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eration in civil ma ers. It can therefore be assumed that the “core” of EU substantive
law are public law regulations supplemented by elements of private law.1

2. Part Three of the TFEU has been called „Union policies and internal actions”.
According to the nomenclature adopted in the Treaty, these are all forms of
activity within the institutions of the EU integration group. Internal policies and ac-
tions thus determine the internal forms of EU activity in contrast to the external ac-
tivity (external actions). Union policies and internal actions include specifically
defined areas. When ordering them, it can be specified that the policies and actions
inside the EU relate to the following areas:

a) the so-called: European freedoms: the free movement of goods (Title II), the
free movement of persons, services and capital (Title IV);

b) Area of Freedom, Security and Justice (Title V);
c) Common rules on competition, taxation and approximation of laws (Title

VII);
d) EU policies, which are: Transport (Title VI), Economic and monetary policy

(Title VIII), Agriculture and Fisheries (Title III), Employment (Title IX), Social
policy (Title X), The European Social Fund (Title XI ), Education, vocational
training, youth and sport (Title XII), Culture (Title XIII), Public health (Title
XIV), Consumer protection (Title XV), Trans-European networks (Title XVI),
Industry (Title XVII), Economic, social and territorial cohesion (Title XVIII),
Research and technological development and space (Title XIX) Environment
(Title XX), Energy (Title XXI), Tourism (Title XXII), Civil protection (Title
XXIII) and Administrative cooperation (Title XXIV).

3. Due to the complementary nature of this chapter, the internal policies and ac-
tions of the EU will be indicated. Internal policies and actions reveal and define the
nature of the EU “from the inside”. By identifying European freedoms, implemen-
tation of a number of policies and common rules of conduct, the EU law sets the basic
framework for implementing the integration of the Member States on many levels
within this integration group. This framework cannot in any way go beyond what the
Member States “conferred” upon the EU defining its powers in the treaties (the prin-
ciple of conferred powers). Competences not conferred upon the EU in the areas an-
alyzed belong to the Member States.

4. Title V of the TFEU2 “Area of Freedom, Security and Justice” (AFSJ) covers the
entire area of justice and home affairs, which in the Treaty of Maastricht was (in prin-
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ciple) the total area of intergovernmental cooperation. Within theAFSJ there function
the EU policies on border checks, asylum and immigration. With regard to the EU’s
internal borders, the absence of any controls of persons (whatever their nationality)
has been ensured when crossing internal borders. The abolition of internal border
controls does not affect the total omission of actions that affect the effectiveness of the
cross-border movement of persons (e.g. checks at airports). In exceptional cases,
checks at EU internal borders can be temporarily restored. Policy on external borders
aims to provide checks on persons and efficient monitoring of crossing external bor-
ders and the gradual introduction of an integrated management system for external
borders. The EU is also developing a common policy on asylum. The aim of it is to
offer appropriate status to any third-country national requiring international pro-
tection. Therefore, the Union shall develop a common immigration policy with the
task of ensuring effective management of migration flows, fair treatment of third-
country nationals residing legally inMember States, and the prevention of illegal im-
migration and human trafficking, as well as enhancedmeasures to combat them. The
EU also forms judicial cooperation in civil matters 3 having cross-border implica-
tions, based on the principle of mutual recognition of judicial and non-judicial judg-
ments. Within judicial cooperation in criminal matters4, the Lisbon Treaty empowers
the EU to issue directives in the form of “minimum rules” concerning the law of crim-
inal procedure, to the extent necessary to facilitate mutual recognition of judgments
and judicial decisions, as well as police and judicial cooperation in criminal cross-
border matters 5. As part of this cooperation Eurojust 6 is very important. Its task is
to support and strengthen coordination and cooperation between national investi-
gating and prosecuting authorities in relation to serious crime affecting two or more
Member States or requiring a prosecution on common grounds, on the basis of op-
erations conducted and information provided by the authorities of theMember States
and Europol. The Lisbon Treaty extends the existing EU competences in the area of
harmonization of criminal laws 7. The European Union is empowered to issue direc-
tives establishing minimum rules concerning the definition of criminal offenses and
sanctions in the areas of particularly serious cross-border crime, resulting from the
nature or impact of such offenses or from a special need to combat them8. The Union
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3 Article 81 of the TFEU.
4. Articles 82-86 of the TFEU.
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established police cooperation9 involving all theMember States, in particular the po-
lice, customs and other specialized law enforcement services for the prevention, in-
vestigation, detection and prosecution. Europol10 is important in this regard. Its task
is to support and strengthen actions taken by the police and other law enforcement
authorities of the Member States, as well as their mutual cooperation in preventing
and combating serious crime affecting two or more Member States, terrorism and
forms of crime which affect the common interest covered by the EU policy.

5. Common rules on competition are crucial to the functioning of internal mar-
ket11. All agreements between undertakings, decisions by associations of undertak-
ings and concerted practices which may affect trade between Member States and
which have as their object or effect the prevention, restriction or distortion of com-
petition within the internal market are incompatible with the internal market and
prohibited. The regulation of this group prohibits restrictive business practices (car-
tels). Abuse of a dominant position within the internal market or in a substantial
part thereof by one or more undertakings, in the extent that may affect trade between
Member States is incompatible with the internal market and prohibited. As a gen-
eral rule, any aid granted by aMember State or through State resources in any form
whatsoever which distorts or threatens to distort competition by favoring certain un-
dertakings or the production of certain goods shall be deemed incompatible with the
internal market in so far as it affects trade between Member States. The Treaty es-
tablishes a number of exceptions in this regard.

6. In the area of taxation, it is essential that noMember State shall impose, directly
or indirectly, on the products of other Member States any internal taxation of any
kind in excess of that imposed directly or indirectly on similar domestic products 12.
Member States may not impose any internal taxation indirectly protecting other prod-
ucts on the products of other Member States.

7. The aim of the EU is also the approximation of the laws of the Member States.
The European Parliament and the Council, acting in accordance with the ordinary
legislative procedure and after consulting the Economic and Social Committee, adopt
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the measures for the approximation of the laws, regulations and administrative pro-
visions of the Member States which have as their objective the establishment and
functioning of internal market.

8. Issues related to the European freedoms are a consistent supplementation of
the European discussion on institutional law. It is impossible to fully understand the
functioning of the European Union without - even cursory - knowledge of these is-
sues. The so-called European freedoms are in fact the basis for the full implementa-
tion of internal market. The philosophy of the common market is the core of the
European integration process. The internal market comprises an area without in-
ternal frontiers in which the free movement of goods, persons, services, entrepre-
neurship, capital and payments is ensured13. Thus, EU law created a basis
authorizing for the operation of the structure of European freedoms that are the foun-
dation of the European integration process. Each of the freedoms has a specific area,
characteristics and allowed exceptions to its application. Cumulative application of
the provisions concerning various freedoms of the internal market is, as a rule, not
possible. In the particular case when analyzed rules are related to one of the free-
doms, which has close links with other European freedoms, it must be considered
which of the freedoms is dominant in the view of facts. Next, the state’s action taken
in relation to a particular person from another Member State only in the context of
that freedom14 must be assessed. The design of individual freedoms is substantially
uniform and based on prohibitions of restriction. Generally, it includes prohibitions
of:

a) direct discrimination,
b) indirect discrimination,
c) hindering access to the market.

§2. FREE MOVEMENT OF GOODS

1. General Remarks

1. The basis of the internal market is the free movement of goods to the produc-
ers of theMember States to create better opportunities for sales in the Europeanmar-
ket and offer consumers a wider choice of products. The following basic features of
the free movement of goods can be distinguished:
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a) free movement of goods is closely related to the concept and essence of the
customs union;

b) it applies to all trade in goods, which means that all the “products” deemed
“goods” take the option of free circulation in the customs territory of the EU;

c) it includes the prohibition of imposing import and export customs duties (as
well as unspecified directly in the Treaties - transit customs) between Mem-
ber States, and any charges having equivalent effect to a customs duty;

d) it also includes the prohibition of discriminatory taxation, understood as im-
posing fees (dues) that in different ways treat similar foreign and domestic
goods, protecting the la er;

e) the prohibition of quantitative restrictions between Member States,
f) in positive terms (i.e., in the category of an order) – it is characterized by the

adoption of a common customs tariff in trade relations with third countries.

2. The Treaty on the Functioning of the EU in certain circumstances allowed the
possibility of unilateral imposing by the Member States certain restrictions on im-
ports and exports of goods within the EU. As an exception to the principle of free
movement of goods, these restrictions (i.e. derogations) are possible only because of
the well-defined public interests (non-economic)15.

2. The concept of the Customs Union and the customs territory
of the European Union

1. The process of economic integration in the world can be divided into five main
stages. These are: the free trade zone, customs union, common market, economic and
monetary union, and full integration. At each stage, the integration includes pro-
gressively more and more areas of economic policy. The customs union concept is
essential in the context of economic integration within the EU. The customs union is
an association of at least two countries that abolish duties and quantitative restrictions
and measures having equivalent effect in relation to one another and bring the com-
mon external tariff in relation to third countries (i.e., the same tariffs on individual
products in all the countries of the Customs Union), and have common policy in the
field of quantitative restrictions and other measures resulting from customs duties
and quantitative restrictions. The concept of the customs union has already begun in
the GATT16.
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2. The implementation of the customs union proceeded in stages and was com-
pleted on 1 July 1968. Customs Union was established on the basis of four existing
customs systems in the six countries that were the first members of the EEC, namely
the Benelux17 and France, Germany and Italy. Customs Union is characterized in that
it comprises all trade in goods and prohibits the imposition of customs duties be-
tween Member States on imports and exports, as well as any charges having equiv-
alent effect. In addition, it eliminates other barriers in trade between members of the
union (such as quantitative restrictions on trade in goods, or measures like quantita-
tive restrictions). Member States also agreed on a common customs tariff to coun-
tries outside of the then EEC. It is worth noting that the customs union within the EEC
was created with no intermediate step, like for example a free trade zone18. As a re-
sult of the implementation of the customs union quantitative restrictions on trade in
industrial goods has been removed, duties in domestic service were liquidated and
common external tariff (CCT) applicable to imports from third countries was also in-
troduced in place of national tariffs. The tariff replaced the previously existing na-
tional external tariffs, and therefore, Member States may not charge tariffs on goods
imported from third countries, if these duties are not provided for in the CCT. It can
be assumed that the free movement of goods within the Customs Union is based on
one general assumption. All goods lawfully produced or marketed in accordance
with the formalities of import in one of the Member States’ have the freedom of move-
ment guaranteed in all Member States without any barriers to trade. Free movement
of goods applies to both imported goods, as well as their export and transit through
a Member State.

3. The customs territory of the EU is not the same and equivalent to the territory of
the Member States. This area covers exhaustively listed territories of the Member States,
with the exception of some islands, cities, and other areas 19. In determining the customs
territory of the EU, therefore, one should pay a ention to the following issues.

Firstly – not the whole territorial area of all Member States 20 is the customs terri-
tory of the EU.

Secondly - some parts of the territory of the Member States, although formally an
integral part of the country, are not considered as the customs territory of the EU21.
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Thirdly - the territorial area of Monaco, even though the state is not a member of
the EU, is considered part of the customs territory of the EU 22.

Fourthly – it should also be remembered that the EU has entered into an agree-
ment on a common customs union with countries that are not formally members of
the EU 23. Those countries in the trade, enjoy the privileges of a customs union (the
abolition of customs tariff and tariff barriers).

4. The consequence of the functioning of the EU as a customs union is the Com-
mon Customs Tariff (CCT). It has been used in the EU since 1968. It constitutes a
trade barrier outside the EU internal market. If each Member State applied different
rates of duty, goods from third countries might have been imported by the Member
States with the lowest rate of duty or duty-free, and then benefited from the princi-
ple of freedom of movement of goods within the EU. Such a situation would be con-
trary to the idea of the EU and the essence of the customs union. Any country joining
the customs union, which represents the EU is obliged to adopt the CCT, which is in-
troduced by a regulation each year 24. The Combined Nomenclature is an annex to this
Regulation, its codes are made up of 8 digits. The second important element in cus-
toms tariff (except for the nomenclature of goods) are the rates of duty. The tariff
rate is the ratio laid down in the Customs Tariff or any other specific customs regu-
lations for each item of the nomenclature of goods on which duty payable is calcu-
lated, as well as import taxes. The rates of duty can be expressed in amount, a
percentage or a mixed system (quota-rates).

It can be assumed that the tariff rate is an act containing a structured list of names
of goods traded internationally with their associated digital codes, units of meas-
urement, general rules of interpretation of the Combined Nomenclature, containing
columns of tariff rates with the general rules concerning the manner and extent of the
conditions of their use. The tariff consists of two main parts, the first - the nomen-
clature of goods, and the second - the table of columns with duty rates. As an act of
secondary EU law (Regulation) the tariff should be interpreted and applied in the
EU in a uniform manner. For this reason, the customs authorities of the Member
States cannot issue binding rules on the interpretation of the tariff. The duty tariff is
exhaustive. So there are no such products that could not be classified in it. A facilita-
tor of foreign trade in goods is the so-called Binding Tariff Information (BTI) on the
classification of goods. This is an administrative decision, which determines the
proper tariff code for one piece of goods. CCT is a usable version of the Integrated
Customs Tariff of the European Union - TARIC (Integrated Tariff of the European Com-
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munities). Is published once a year in the Official Journal of the EU in the C series 25.
TARIC does not have the status of a binding legal instrument, but the Commission
and the Member States use it as a working tool.

3. The concept of goods and rules of origin

1. The term “goods” is not the same as the civil law concept of “things“ that are
just material objects 26. The term “customs goods“ is defined as anymovable property
that is the subject of trade with foreign countries, subject to customs supervision and
customs control. There is no single legal definition of the product. Such a definition
cannot also be found directly in the treaties. The wording of it was left to the juris-
diction of the CJEU. In judicial practice, the biggest problem were related to distin-
guishing the goods and services. Attempts to define the term “commodity” were
taken in the case law of the CJEU several times. Goods are any objects with any ma-
terial value, whichmay be the subject of commercial transactions. Such a wide def-
inition includes waste, as well as some intangible objects (such as electricity). In the
early case-law of the CJEU, all products, the value of which could be expressed in
money, and that could be the subject of commercial transactions were considered to
be goods. Currently, it seems that we can say that it is enough for a product to be the
subject of a commercial transaction. Items subject to illegal trade are not goods (e.g.,
drugs, counterfeit money) as well as legal means of payment of the Member States
and proofs of identity. The provisions on the free movement of goods, to a limited ex-
tent apply to the following products (goods): weapons, coal, iron and steel, uranium
and fissionable materials.

2. The principle of free movement of goods applies not only to goods which have
been produced in the customs territory of the EU, so originating from the EU, but
also to imported goods, which were released after payment of applicable duties.
Goods (products) from third countries (i.e. countries outside the EU), can benefit
from the free movement of goods, if two basic conditions are met.

First of all - for the goods imported from the third countries duty and other po-
tential fiscal burden will be paid (taxes, duties, charges having equivalent effect to
customs duties or anti-dumping, anti-subsidy) and other formalities of import will be
completed (e.g. related to presenting SAD document).
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Secondly – the customs duties and other charges paid will not be later on repaid
or remitted.

3. The EU goods are considered goods that:
a) were wholly obtained in the customs territory of the EU, not incorporating

goods imported from countries or territories not forming part of the customs
territory of the EU,

b) are imported from countries or territories not forming part of the customs
territory of the EU and granted a marketing authorization,

c) are obtained or produced in the EU of goods from outside the EU, but are
put into free circulation in the EU, or of goods that are a “mix” of EU goods
and non-EU goods, but put into free circulation.

Non-EU goods are all the other goods which are not EU goods. As a rule, EU
goods lose their customs status upon leaving the territory of the customs territory of
the EU.

4.Rules of origin of goods play a supporting role in the trade policy measures im-
plemented by the EU. They are necessary if countries want to make the difference
between goods produced in different countries, to admit certain countries prefer-
ences in trade policy, or treat them less favorably than others. The rules of origin are
part of the so-called taxation elements in the customs law. These are the elements
with which import duties and export duties are charged relating to the goods being
the subject of trade with foreign countries. Among the taxation elements, there are
three that actually affect the amount of customs duties. They include: tariff (other
tariff measures and classification of goods), the origin of goods and the customs value
of goods.

The origin of the product plays an important role, because it is the basis of pref-
erences involving the use of low or zero rate of duty, if the product comes from a
country or region awarded with those preferences. Duties also depend on what
country (region) goods come from. The same goods from different countries may be
subject to different rates of duty. Because of the need to determine the origin of the
goods in the legal systems the so-called rules of origin were created. They determine
economic goods belonging to a particular country or region. There are three basic
forms of proof of origin. They are: first of all - the certificate of origin of goods, sec-
ondly - a commercial invoice accompanied by a declaration of origin of goods, thirdly
- brand marks clearly indicating the country of manufacture. Proofs of origin can be
verified. The purpose of post-clearance verification is to check the accuracy of that ori-
gin. The process of producing goods often involves more than one country (the so-
called cumulation of origin of goods). In such a situation, it is also possible to
determine the origin of the goods. Goods whose production involved more than one
country are marked as originating from the country where the last, substantial, eco-
nomically justified processing or working which led to the development of new prod-
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ucts, or represent a significant stage in the production in an undertaking equipped
for that purpose took place. At the wri en request of the person concerned customs
authorities issue an administrative decision in the form of binding origin informa-
tion (BOI).

4. The prohibition of customs duties and charges having
equivalent effect to customs duties

1. Both in the EU legislation as well as Polish customs law, which supplements
the provisions of the EU, the concept of duty, its character and nature is not defined
and explained. EU customs law only defines the charges on imports and exports,
which are the duties and other charges related to the import and export of goods.
The concept customs charges includes any duty, additional customs duties levied on
imported agricultural products from abroad, provisional and definitive anti-dump-
ing duties and countervailing duties and fees. These levies are collected mainly under
non-EU Customs Code laws relating to the regulation of trade in goods with foreign
countries. The concept of “customs charges” cannot include VAT and excise duty as
well as interest and compensatory interest. In the EU, the revenue from customs du-
ties is levied on one basis - binding for all EU Member States - Tariff (CCT). Most
levied duties supply the EU general budget (as one of the four basic elements of
budget revenues), as 75% of the levied tariff duties are transferred to the EU budget,
and only 25% remains with the customs administration, which collected them. The
prohibition of intra-EU duty applies to all types of customs duties, regardless of their
name, purpose and method of application.

2. Prohibition of new duties related to free movement of goods is a fundamental
rule and, consequently, any exceptions must be clearly established and strictly con-
strued. EU regulations prohibit to impose duties, as well as the so-called charges
having equivalent effect (or similar) to the duties, in the marketing of goods within
the EU. Prohibition of fees with an effect equivalent to customs duties supplements
the ban on duties and is also absolute. It ensures effectiveness of the established pro-
hibition. In an absence of presented restrictions , Member States would be free to
circumvent the prohibition of customs duties and charge various other fees (taxes)
than the duty (i.e., with a different name, structure, nature), but with the same ef-
fect. Both prohibitions are intended to prevent a situation in which the movement of
goods between Member States could be in any way distorted as a result of the im-
position of financial burdens on products imported or exported by one or more Mem-
bers. In legal terms, it is difficult to establish a clear definition of these charges. The
concept of charges having equivalent effect to a customs duty is very widely under-
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stood. The concept of charges having equivalent effect to customs duties primarily
meant fiscal or parafiscal charges which, not being duties in the classic sense, as they
are collected because of or in the context of the goods crossing the border, and be-
cause they raise the price of the goods, they have similar protectionist or discrimina-
tory effect to duties. Violation of this prohibition is the basis for referral to the CJEU,
which has repeatedly held in cases on charges having equivalent effect to duties. The
charge having equivalent effect to a customs duty should be (regardless of the name
and way of collecting) unilaterally imposed charge collected on the importation of
goods or therea er, which also applies to goods imported from other Member States,
and does not apply to the same national products, raises the price of the goods and
thus entails the same consequences for the free movement of goods as duty. Each
charge, however small, imposed on goods solely due to the fact that they cross the
border, is an obstacle to the free movement of goods. Extending the prohibition of
customs duties on charges having equivalent effect to customs duties is to increase
the efficiency and, consequently, the effectiveness of the ban.

In conclusion, the concept of charges having equivalent effect to a customs duty
fees must be understood to have the following features:

a) imposed unilaterally by the EU Member State in respect of goods imported
(exported) to other Member States;

b) imposed on the importation into the customs territory of the EU, or later, a er
the release of the goods to the market;

c) nature of the charges or the name does not ma er (whether they will be fees,
additional costs, duties, or whether they will be hiding under a different
name);

c) apply to goods imported from other Member States;
e) cause the effect of increase in the price of goods;
f) within the freedom of movement lead to the same consequences as the duty

(e.g., fiscal discrimination or potential protection of products).

3. According to the case law of the CJEU, charges that could have an effect equiv-
alent to customs duties are:

a) fee for examination of goods, the aim of which is to finance the costs of com-
pulsory health checks and health products of animal origin;

b) fees for veterinary tests and test of imported goods,
c) administrative fees for border checks (e.g., discharge tax of imported goods),
d) taxes levied on part of the territory of a Member State,
e) statistical fees aimed at funding precise trade mark research,
f) charges levied on imported goods for their storage in a customs warehouse

while waiting for completion of customs activities related to the transit of
goods.Thiskind of behavior was not seen as a mandatory service, and thus a
justified fee, as customs formalities were required.
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The main common feature of such charges is their application to the goods be-
cause of crossing the border of a country or a region within the country.

4. However, not every tax imposed on goods imported or exported shall be treated
as a charge having equivalent effect to customs duties. You can extract 3 groups of
charges that are not charges having equivalent effect to customs duties.

First of all - these are fees that make up the system of internal dues of a Member
State. A charge having equivalent effect to a customs duty is not a charged, which is
part of the national tax system 27.

Secondly - fees for services rendered to the importer. A charge having equivalent
effect to a customs duty is not a charge for services rendered to the importer. The
amount of charge must, however, be proportional to the value of the service.

Thirdly - the fees charged for the actions taken byMember States to implement the
obligation under EU law.

5. Prohibition of discriminatory taxation

1. Tax policy is a particular expression of national sovereignty. Member States re-
tain fiscal sovereignty (with the exception of VAT and excise duties). Each Member
State ensures that foreign goods are not charged more than domestic products, and
all reliefs, exemptions - should be extended to similar foreign goods. The EU law 28

prohibits discriminatory taxation, understood as imposing various levies (taxes, fees)
on foreign and domestic similar goods, to protect the latter. The purpose of this reg-
ulation is to facilitate exchange within the EU by ensuring that goods imported (ex-
ported) have comparable competitive position in relation to domestic products. An
EU imported product is both an original domestic product and a product from a third
country from which duty was collected. Member States, using the tax laws, cannot
put products from other Member States in a less favorable position than domestic
products.

2. In practice, the CJEU case-law adopted twomethods for determining the “like-
ness” of goods.

Firstly - the goods are similar if they are classified in the sameway from the point
of view of the tax, customs and statistics.

Secondly - the goods are similar, if they meet the same needs of the user and thus
can be used interchangeably (utility criterion).
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In relation to similar goods, the taxes used in the practice of theMember States are
discriminatory if:

a) different tax rates are applied (usually higher for imported goods),
b) the scope of the tax on foreign goods is expanded,
c) taxes are levied in a diverse manner and terms (e.g., extended for domestic

products).

3. A supplement to the prohibition of discriminatory taxation is the prohibition
of protectionist taxation. EU regulations also govern the situation where there is no
direct correspondence between foreign and domestic goods, but they can compete
with each other in the market (e.g., beer and wine). It is characteristic that the CJEU
case-law on discriminatory and protectionist taxes concerns various types of spirits
in particular.

6. Prohibition of quantitative restrictions and measures having
equivalent effect to a quantitative restriction

1. Prohibition of quantitative restrictions and measures having equivalent effect
to a quantitative restriction is contained in the TFEU29. This regulation is effective
immediately and is mandatory. It is directly addressed to the Member States. This
includes barriers of a legal, factual and technical nature. The concept of quantitative
restrictions include quotas, plafonds and other criteria that provide full or partial re-
duction of export, import or transit of goods.

2. The boundary between the quantitative restrictions andmeasures having equiv-
alent effect has not been clearly determined. The concept of measure having equiva-
lent effect to a quantitative restriction is defined by three sentences of the CJEU
referred to as formulas: Dassonville 30, Cassis de Dijon31, Keck 32. These formulas are a
special kind of a road map for the assessment of the measure. Generally, it can be as-
sumed that the term includes any conduct of aMember State which obstructs or may
obstruct access for goods imported to the domestic market. They are therefore the
behavior of countries that impede imports. These may include national rules which
impose on importers all kinds of administrative duties, provisions for the produc-
tion, quality and labeling of goods, or at least discourage them from selling certain
products. Both the rules of laws, regulations and administrative acts as well as judi-
cial decisions may be such measures.
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3. According to the Dassonville formula, measures having equivalent effect to a
quantitative restriction are all the trade regulations of Member States, which may
hinder directly or indirectly, actually or potentially, the intra-EU trade. Regarding
the content of the formula to the facts of the case, the rules requiring a certificate of
origin in the case of sale of imported alcohol were found a measure having equiva-
lent effect to a quantitative restriction. Belgian rules hindered import because the im-
porter was forced to apply for obtaining a certain document and, in practice, made
it impossible for him to make supplies of goods from another country with other
suppliers than the manufacturer or trader coming from the country of origin of the
goods. An intermediary could not issue such a document.

4. According to the Cassis de Dĳon formula, the goods produced in one Member
State, in accordance with the applicable rules, and placed legally on the market in
that country can be freely sold in other Member States, even if it does not meet cur-
rent standards in their territory on the principles of production, properties, compo-
sition or packaging. This formula also complements the Dassonville formula
specifying that the prohibition on measures having equivalent effect to a quantitative
restriction includes provisions not only for trade, but also the rules for products, and
therefore the principles of their production. The essence of this formula is to estab-
lish the principle of mutual recognition of standards.

5. Measures having equivalent effect to a quantitative restriction are not national
rules governing the sale of goods, provided that they apply to all relevant traders
operating within the territory of a Member State and have the same (in legal and fac-
tual terms) effect on the exchange of domestic goods and those from other Member
States (the so-called Keck formula). This formula is a narrowing of the scope of the
provisions of the TFEU, as too broad an interpretation would restrict the powers of
the Member States. Keck formula applies to the rules governing the method of plac-
ing goods on the market.

6. The following can be identified as examples of measures having equivalent ef-
fect to a quantitative restriction: import licenses and prior authorization, testing, in-
spection and control of imported goods, certificates, restrictions on use of the goods,
encouraging to purchasing domestic goods, sale or import bans, requirements for la-
beling and packaging goods, discriminatory procurement law, origin labeling, pro-
hibition of the use of generic names.

7. Permissible restrictions on freedom of movement of goods

1. Free movement of goods is based on the assumption that every product legally
manufactured or marketed in accordance with the formalities of import in one of the
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Member States should be guaranteed to circulate freely throughout the internal mar-
ket. Implementation of the above assumptions are set out in EU law prohibitions,
such as the prohibition of introducing customs duties in commercial relations be-
tween the Member States of the EU and charges having equivalent effect to customs
duties 33, and prohibitions on the use of quantitative restrictions and all measures that
cause a similar effect in these relations 34. In contrast to the prohibition of customs
duties and charges having equivalent effect the quantitative restrictions, prohibitions
and measures having equivalent effect are not absolute. The possibility of deroga-
tion is due to both the regulation formulated in derogation of the TFEU35 andwith the
legal instruments developed in the case-law of the CJEU. The concept of derogation
has a specific meaning in the EU law.Derogation is a treaty permit for provisions of
national law different from EU law, in certain limited circumstances and under the
conditions laid down in the EC Treaty. Derogation allows the country to withdraw
from the Treaty rules in order to protect the national interests of a higher order. These
interests may be issues specified in detail, but not of economic character.

2. The treaty derogating control on the free movement of goods is an exhaustive
list of reasons (grounds), which the member states may rely on, in order to justify
the validity of their internal measures for quantitative restriction or measures having
equivalent effect. These premises are public morality, public health, protection of
national treasures, public order, public security and the protection of industrial and
commercial property. The reference to these regulations is permissible only if the
area in question has not been settled in full by the EU law. Those conditions should
be interpreted narrowly because it is an exception to the principle of free movement
of goods. Effective relying on the derogation requires demonstration of three
grounds:

a) import or export restriction must be justified by one of the values listed in
Article 36 of the TFEU,

b) restriction may not constitute means of arbitrary discrimination or a dis-
guised restriction,

c) restriction must be proportionate.

3. Protection of public morality is considered to be a very delicate matter related
to sensitive issues, making reference to the local cultural and social norms. Certainly,
especially in this area it would be difficult to introduce a uniform European stan-
dard. Grounds of public morality can justify a ban on imports from oneMember State
to another of certain goods deemed to be obscene or indecent. The EU Court of Jus-
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tice has confirmed that each Member State may use public morality protection ac-
cording to their own scale of values 36.

4. Public order protection may be a factor justifying the use of quantitative re-
strictions and measures having equivalent effect only in the case of a genuine and
sufficiently serious threat to a fundamental interest of society or in issues tradition-
ally considered to be the fundamental interests of the state. The premise of public
order seemed to allow states for a broader interpretation, enabling to justify any ac-
tion restricting the freedom of the market, even if the real reason was economic or so-
cial. This resulted in special care in the case-law. Therefore, most cases relying on this
exception, have been questioned by the CJEU as leading to the abolition of the prac-
tice of freedom37.

5. Public safety clause is present in all freedoms. This premise can be invoked in
the case of regulations which are essential for the functioning of the state, its economy,
institutions or viability of its citizens. Security includes both the security outside and
inside. Threat to existence of the state may involve, among others, a break in the sup-
ply of crude oil, or electricity.

6. Each state has a duty to protect public health. Protection of human life and
health is regarded as the most important value in the directory of interests, the pro-
tection of which justifies the introduction of restrictions on the functioning of the in-
ternal market. The Treaty allows for restrictions on the free movement of goods with
reference to this kind of condition, as long as the principle of proportionality will be
retained, and the state is able to demonstrate the reality of the threat. This premise is
of objective nature and the standard of protection should not differ greatly between
the Member States of the EU. Restrictions must be dictated by the actual need for
health care because of the real risk of danger to the values resulting from conclusive
research. For example, you can specify that in one of the judgments the CJEU held
that the provision of aMember State which prohibits the sale of bread and other bak-
ery products, in which the salt content ratio to the dry weight exceeded the maxi-
mum level of 2%, where it applies to products manufactured and lawfully sold in
another Member State, constitutes a measure having equivalent effect to a quantita-
tive restriction and cannot be considered to be justified in order to protect public
health 38.

7. Protection of national treasures of artistic, historic and archaeological value
provides another basis for derogation. The term “cultural property” is inconsistent.
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However, it is not about any goods or items that have artistic value, but objects of
national pride and piety. In fact, in the system of free trade, trade in works of art is
not limited, but the state may restrict their export. Such regulations are designed to
prevent illicit trafficking in this area. EU law stipulates that the export of cultural
goods is based on the license of the national authorities is valid throughout the EU.
The authorities of the country where the item is located, may refuse permission for
cultural goods covered by national legislation to leave its boarders. For the sake of
cultural goods provisions for the export of cultural goods and codifying administra-
tive regulations for the same content and form of export licenses for cultural goods
are introduced39. The above ma er is supplemented by the provisions establishing
that the objects illegally removed from the country must be returned, and providing
for cooperation between national authorities in this field40. Restrictions on exports to
third countries cover two groups of products. Firstly - the goods being cultural
goods41, and secondly - monuments referred to in the Act on the Protection of mon-
uments and care of monuments, which are movables, their parts or assemblies (mov-
able monuments).

8. Protection of industrial and commercial property may be another basis for
derogation. The exercise of intellectual property rights in a natural way may lead to
a conflict with the free movement of goods as a restriction made by an authorized en-
tity. Prohibitions and restrictions on imports between Member States, which are jus-
tified by the protection of industrial property, are permissible, provided that they do
not constitute means of arbitrary discrimination or a disguised restriction on trade be-
tween Member States. The basis of these obstacles is the very existence of territorially
limited industrial property rights. Derogating provision in the TFEU42 is an expres-
sion of respect for the national industrial property rights. The industrial property
rights are: patents, rights of registration of utility models, right of registration of in-
dustrial designs, registration of trademarks, trade names rights, the rights to desig-
nations of origin and geographical indications and copyright and related rights. In
accordance with the principle of territoriality, the scope of protection of these rights
depends on the law of the country in which protection is claimed. At the EU level, the
substance of the rights of industrial and commercial property is guaranteed. There-
fore, if the placing on the market of imported goods will violate the rights protected
in the country, the authorized entity may require cessation of imports. In this sense,
national law restrictions on the free movement of goods are justified. The rights of
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ownership do not, however, lead to an artificial isolation of the markets of the Mem-
ber States. This is the case when the national regulation gives its holder the right to
require the cessation of importation or distribution of goods, which is lawfully placed
on the market in another Member State. In this case, execution of industrial property
rights violates the TFEU derogations. This is a result of the principle of exhaustion
of rights abiding in the EU. It means that the holder of trademark rights cannot pre-
vent parallel importation of goods from other Member States, even if the national
law would give him that opportunity43.

§3. FREE MOVEMENT OF PERSONS

1. General remarks and basic concepts

1. Free movement of people44 (also called freedom of migration, the movement of
workers) is one of the fundamental freedoms conferred mainly to the EU citizens.
This includes both natural persons and legal entities. The crucial moment in the for-
mation of the present freedom was the establishment of European citizenship and
adopting the basic right of all EU citizens to move freely within the EU. Citizenship
of the Union confers on every EU citizen a primary and individual right to freedom
of movement and residence within the territory of the Member States, subject to the
limitations and conditions laid down in the Treaties. The freedom discussed com-
bines movement of workers, freedom of establishment and the free movement of EU
citizens not benefiting from Economic Freedom. The provisions on free movement of
persons are to be interpreted broadly, since the EU is not only Economic Cooperation,
but also the overall promotion of closer relations between the countries.

2. Freedom of movement is not only about crossing borders freely (entry and
exit) between Member States, traveling within the EU, or the right to freedom of
movement and residencewithin the territory of the Member States. Free movement
of persons (workers) is also about the prohibition of discrimination on grounds of
nationality in the field of employment, remuneration and other conditions of work.
It is also expressed in the right to move, stay and work in selected Member States
(subject to restrictions on grounds of public order and safety, and public health). The
various prohibitions that make up the freedom are construed in such a way as to en-
sure that EU citizens have the possibility to exercise any professional activity within
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the EU. Directive 2004/38 on the right of EU citizens and their family members to
move and reside within the territory of the Member States and the Regulation No.
1612/68 on freedom of movement for workers within the Community and of the
Schengen acquis 45, in relation to travel without border controls within the Schengen
area of the EU citizens and the entry and residence in the EU of third-country na-
tionals are essential to understand the nature of the free movement of persons.

2. Personal Scope

1. Initially, the personal scope of the freedom was limited only to the migrant peo-
ple (employees). Later, the CJEU extended the personal scope with the derivative sta-
tus of the employees’ family members and others. The freedom of movement of
persons requires the determination of the subject of the freedom. Depending on the
fact of belonging to a certain category, entities are entitled to different rights in the
host country. Personal scope of freedom of movement of workers determines the cat-
egory of persons who can exercise the rights arising from this freedom. The base of
determining the personal scope of the term “employee”, the content of which is de-
fined in the case-law of the CJEU.

2. The primary category using the broadest rights in the host country is a migrant
worker. Two basic criteria that must be met in order for a migrant worker to be able
to take full advantage of the present freedom can be distinguished.

First of all - having the nationality of the Member State46 by the person concerned
is a must.

Secondly - it is necessary to provide subordinate employment to another party
in exchange for a fee.

An employee is a person provided with paid employment in the conditions of
subordinate commands of the employer. The qualification of such a person to the
category of a “worker” is prejudged by their gainful activity, which can be realized
within different legal bases, but not limited to performing work under a contract of
employment and duration of employment (this may be a contract for an indefinite
term, seasonal work, part-time) or the nature of the employer (public or private). An
employee is also a person manifesting their paid activity by the way of services. Ac-
cording to the case-law of the CJEU, the category of a “worker” includes also: pro-
fessional footballers, members of religious communities, trainees. Another issue is
the extent and intensity of labor activity. The CJEU case-law indicates that it needs
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to be a genuine and effective activity, having a dimension of income. The employer
of the employee does not have to run a business focused solely on profits (e.g., char-
ities may be an employer). Given the scope of the work the following can be distin-
guished: border, seasonal staff and interns. Persons who have previously been
migrant workers but lost their jobs for reasons dependent on the employer also ben-
efit from the status of a worker. They may also be people who were migrant work-
ers, but the performance of the work was completed and they have taken additional
training to learn on the condition that further education is related to the earlier work.

3. The second group of people enjoying the freedom are pensioners who were
entitled to a pension on the territory of the host country. In the EU, there is no single
European social security system. Respect for the principle of free movement of work-
ers requires the involvement of all EU Member States to ensure that migrant work-
ers exercising their profession in another Member State are entitled to the same
benefits under social security as local employees. Between the social security systems
in EU countries, however, there are still significant differences, requiring coordina-
tion of the regulation of insurance. Benefits of social security available in other Mem-
ber States relate to the following categories of persons:

a) workers who are nationals of an EU Member State who are or have been in-
sured in accordance with the provisions of theMember States, as well as their
family members,

b) pensioners who are nationals of an EU Member State,
c) third-country nationals who are insured under the legislation of the Member

State,
d) stateless persons and refugees, as well as their families, if they are working

in the EU and are insured in accordance with the provisions of any of the EU
Member States.

EU citizens have the right to retire in another Member State. States in which the
employee paid the pension contributions in proportion share responsibility for pay-
ing the pensions on the basis of periods of employment.

4. The third group of people enjoying the freedom of movement are the students.
Students acquire the status of citizens of one of theMember States, when listed as stu-
dents of one of the universities of the host country. In this group fall those who also
are children of migrant workers or who have themselves been a migrant worker. Yet
another group are students who are relocated to another Member State. They use
their status as long as they have health insurance and sufficient means of subsistence
in the host country.

5. Indirectly family members47 benefit from the status of a worker. Another cate-
gory are persons who do not qualify for any of the above-mentioned status. As a rule,
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this group benefits from the freedom provided they have sufficient funds to maintain
and pay for health insurance.

3. Prohibition of restrictions on freedom of migration
on grounds of nationality

1. Persons exercising their right to free movement in the country of residence must
be treated as citizens of this country. It is unacceptable to diversify the situations of
staff and employees from other Member States. Employers with respect to individ-
ual labor relations are required to comply with the prohibition of discrimination. The
order of equal treatment is also addressed to the administration.

2. The prohibition of discrimination covers both direct discrimination (differen-
tiation of status of domestic workers and migrant) and indirect discrimination (dif-
ferentiation apparently made for reasons other than citizenship, and leading to the
same effects as direct discrimination). Discriminatory solutions cannot be established
by the EU or national legislators.

4. The rights of migrants

1. The EU rules grant parties (employees) many migrant rights, which they can
use in a Member State other than their country of origin. The following rights of mi-
grant workers 48 can be distinguished: the right to apply for the job offered, to move
freely within the territory to the Member States, to stay in the Member States for the
purpose of work in accordance with the provisions of the host country, the opportu-
nity to stay in a job at the end of a career . It should be noted that this list is only in-
dicative and not exhaustive. The terms of reference of employees have been specified
at the level of secondary legislation 49.

2. The right to free movement within the territory of the Member States in order
to take up employment includes the opportunity to leave their home country and
enter the territory of another Member State. EU citizens with a valid identity card
or passport have the right to leave the Member State to travel to another country.
They do not need to have entry visas, show the destination and planned travel period,
or have the appropriate amount of funds.
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3. EU rules give EU citizens possibility of stay in any of the Member States in
order to gain employment in accordance with the internal regulations of the host
country. We can distinguish three categories of residence50.

First - less than 3 months. EU citizens have this right without any conditions or
any formalities.

Second - over three months. This right is subject to the need to meet a number of
conditions 51 (for example, it may be the need to register ones residence).

Third - the right of permanent residence. As a rule, those EU citizens who have
resided legally in the host country for a continuous period of 5 years 52 are entitled to
it. National authorities issue a document certifying that to EU citizens entitled to per-
manent residence. After acquiring the right of permanent residence it can be lost
through the absence in the host Member State for a period exceeding two consecu-
tive years.

4. Freedom of movement for workers entails the right to apply for a job offered.
Free access to employment is a fundamental right, granted to each person individu-
ally. In connection with the possibility of a 3-month stay in another Member State
(subject to proof of identity), without the need to meet additional requirements, an
EU citizen can at this time actively seek employment. In the light of the existing case
law of the CJEU, the right to reside in another country to look for work is subject to
two cumulative conditions:

a) actively seeking work,
b) objective possibility of employment 53.
Every EU citizen and any employer have the right to exchange job offers as well

as conclude and implement contracts. EU law allows for the introduction of the con-
dition of knowledge of the language, if it is necessary due to the nature of the em-
ployment offered 54. The national of a Member State who is seeking employment in
another country should receive the same assistance as the employment services pro-
vide for their citizens seeking work.

5. The EU law also requires equal treatment of one’s own and migrant workers
on any conditions of work. This applies to wages, rules for the termination and es-
tablishment of employment, reinstatement or re-employment. A migrant worker
should have equal access to training and retraining. The term “working conditions”
should be interpreted broadly, and it also includes the family separation allowance
granted by the employer in connection with working outside of the place of resi-
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dence, or the possibility to obtain an allowance for termination of employment. It is
unacceptable to conclude work contracts of indefinite duration with one’s own citi-
zens and only term contracts with foreigners. Migrant workers have the right to par-
ticipate in the activities of trade unions and representative bodies in the workplace.

6. A migrant worker shall enjoy the same social and tax advantages as national
workers. This right is subject to a very extensive CJEU case-law, which broadly de-
fines social and tax advantages. These may include: disability allowances, unem-
ployment benefits, childbirth or funeral benefits.

7. Migrant workers in another Member State usually exercise a different profes-
sion from the one in which they obtained qualifications in their home country. The
aim of the EU’s solutions is to enable each person concerned to perform professional
activities throughout the EU on the basis of qualifications obtained in any Member
State. Themutual recognition of qualifications act is detailed both in the CJEU case
law, and in the derivative law55.

5. Restrictions on freedom of movement for workers

1. Freedom of movement is not unconditional and subject to restrictions due to se-
curity policy, public security or public health 56. Any exceptions to the principle of
free movement should be strictly interpreted. In connection with the protection of
national interests, EU law empowers the authorities of the Member States to take
measures which derogate from the principle of the free movement of persons. Re-
strictions can be applied in individual cases and their imposition must be reasonable
and consistent with the principle of proportionality. EU law does not define explic-
itly what is meant by the term “order, security and public health.” The scope of these
reasons may include: terrorism, espionage, possession and use of drugs. Reference to
the protection of public health allows national authorities to minimize the risk of the
occurrence of epidemics and the spread of infectious diseases. These considerations,
however, cannot be relied on for economic purposes (e.g., to protect the domestic
labor market).

2. A sanction for violation of the above rules related to the use of the freedom of
movement of persons can be deportation of the national of another Member State
from the current country of residence. This is done, however, only in exceptional
cases. Lifetime expulsion from the territory of aMember State in the event of a breach
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of public order is unlawful according to the EU law. As a general rule, protection
against expulsion is the farther-reaching, the longer the duration of stay of the per-
son concerned on the territory of the host country.

3. The EU law provides those affected by the restrictions of freedom of migration
with the right to defend their interests. In case of refusal of entry or stay in another
country the principle is the possibility to appeal to the courts or administration.

6. Restrictions on access to public administration employment

1. Member States themselves determine their administrative structure. National
authorities may impose a condition of having their citizenship as a condition of pub-
lic administration employment (such as the judiciary, defense, diplomacy)57. The ap-
plication of this limitation determines the nature of the duties performed on the job.
Cumulative fulfillment of two conditions is necessary:

a) direct or indirect participation in the exercise of power,
b) protection of the general interests of the State or public authorities.

Only if the job meets the specified criteria, may the Member States reserve jobs in
the government for their citizens 58.

2. This exclusion also results in access to promotion. Even if employment in a par-
ticular institution does not constitute employment in public administration it is pos-
sible to disable promotion that would be connected with the performance of public
authority (e.g. a dean, a rector of a university). Another consequence of the permis-
sible limit is the possibility of allowing the employee to work with the exception of
the particular activity that is suited to sovereign powers (e.g. issuance of a death cer-
tificate).

7. The situation of migrant workers’ families

1. The right of EU citizens to free movement and residence within the territory of
the Member States should also be guaranteed to their family members, regardless of
nationality, for the use of it to be based on objective conditions of freedom and dig-
nity. Bringing people close to the country of residence may facilitate the integration
of migrant workers in the new location. Inability to live together with your family can
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be a significant obstacle to the free movement of workers. Family situation of the EU
citizens exercising their right to migrate is subject to derivative legislation 59.

2. The definition of a “family member” includes:
a) a spouse;
b) a partner with whom the EU citizen has contracted a registered partnership60;
c) direct descendants who are under the age of 21 or are dependents of the em-

ployee,
d) initial direct dependents of the employee.

The EU law grants certain powers both to family members of workers who are na-
tionals of the EU, as well as the ones possessing the nationality of a third country.
Family members who are nationals of a Member State have the right to travel alone
as EU citizens. Family members holding the nationality of a third country have the
right to migrate indirectly, i.e. by virtue of the existence of a legal relationship with
the migrant worker.

3. We can specify the following rights, enjoyed by family members of a migrant
worker:

a) the right to enter and stay in the host country,
b) the right to take up employment or self-employment,
c) the prohibition of discrimination on grounds of nationality,
d) the right to leave their country of origin and entry into the territory of an-

other Member State.

4. Solutions in the field of social security are also a guarantor of freedom of move-
ment of persons. These issues are dealt with in secondary legislation61. We can spec-
ify the following rules related to the coordination of social security systems:

a) the principle of equal treatment,
b) aggregation of periods of insurance, employment or residence completed in

the Member States, their length conditions the acquisition, retention or re-
covery of benefits,

c) conflict rule, according to which social security can be the subject of legisla-
tion of a single Member State,

d) guarantee of the rights acquired.
Health care is provided in accordance with the rules in force in the Member State

in which the employee is insured (employed). Coordination is not covered by social
assistance. Coordination of services includes:
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a) family, sickness and maternity,
b) disability, old age, the risk of death of the breadwinner,
c) in the case of accidents at work and occupational diseases,
d) funeral benefits,
e) unemployment benefits.

§4. FREEDOMOF ESTABLISHMENT

1. General remarks and basic concepts

1. The purpose of the freedom of establishment 62 is to ensure free choice of place
of business in the territory of the EU by individuals and companies. Entities au-
thorized to use this freedommay, inter alia undertake and carry out all types of self-
employment in the territory of any other Member State. They can also set up and run
businesses, agencies, branches, subsidiaries or representatives. National of aMember
State, self-employed in another Member State, has the right to remain in the host
Member State after termination of operation63.

2. In terms of the concept of freedom of establishment three main reasons can be
pointed out.

First of all - independency of economic activity (that is, outside of a relationship
of subordination), which has a pecuniary interest (profit; it can be taken in the ac-
tivities aiming at profit and as part of mutual consideration).

Secondly - this activity should be permanent. This means that the person using the
freedom is going to permanently integrate into the economic life of the host country.

Thirdly – cross-border activities (i.e. activities carried out in another Member
State).

3. The entities eligible under the freedom are individuals and companies. Natu-
ral and legal persons enjoy the freedom of establishment in two forms: primary and
secondary.

The primary freedom of establishment in relation to individuals means the right
to leave their home Member State and entry into another Member State in order to
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start up activities therein as self-employed. With regard to legal persons it means the
right to form a company in accordance with the legislation of a Member State 64.

Secondary freedom of establishment means that a natural person who has a busi-
ness on their own account in their own Member State, goes to another Member State in
order to start up activities therein as self-employed. In this case it is about the extension
of the current economic activity in their own Member State to the other Member States,
without termination of their activities in the country of origin. With regard to legal per-
sons, it is about moving part of the undertaking or setting up a new one legally inde-
pendent unit being a subsidiary (branch) in another Member State or the creation of
agencies and departments that are legally dependent and subordinate organizations.

4. A fundamental relation between freedom of establishment and other Euro-
pean freedoms can be determined. The distinction between the freedom of estab-
lishment and the freedom to provide services is not easy. The main criterion for
distinction between the freedoms is the “permanence” of the activities of the free-
dom of establishment and the “temporary nature” of services. Protection of business
is primarily to ensure the freedom of establishment in the specified location selected
by an entity in the EU, and the freedom to provide services is to serve the free move-
ment of services across the EU territory. The conditions of establishment are gener-
ally more clearly defined than those of the terms of service.

Demarcation of freedom of establishment and the free movement of workers is
more legible. Both of these principles are an expression of freedom of movement.
The term “employee” has the meaning shaped by the CJEU case-law and is found in
the employment relationship. Meanwhile, the self-employment (the self-employed)
in the framework of the freedom of establishment is a self-running of business in an-
other Member State by a specific person, self-employed and self-responsible for re-
muneration paid in the full amount directly to them, without any subordination to
third parties.

Freedom of establishment is also carried out taking into account the provisions on
free movement of capital (for example, the transfer of payments). Standards govern-
ing the free movement of capital constitute a lex specialis in relation to the rules gov-
erning freedom of establishment.

5. Freedom of establishment requires first of all the equal treatment in the host
Member State. It is a substantiation of the principle of non-discrimination on
grounds of nationality 65. We can distinguish two situations:

a) ensuring equal treatment in relation to the business (access to the profession),
and

b) in relations to self-employment.
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2. Restrictions on the freedom of establishment

1. Any national measures taken by the host country, which may put the nationals
of other Member States in a worse position than nationals of that Member State are
restrictions of the freedom of establishment. National legislation restricting freedom
of establishmentmay be enforced when four conditions are met:

a) it is applied without discrimination,
b) it is justified in the public interest,
c) it is appropriate for attaining the objective pursued,
d) it does not go beyond what is necessary for that objective.

2. Member States may restrict the freedom of establishment by refusing nationals
of other Member States access to business, even occasionally, connected with the ex-
ercise of official authority66. The exception related to the exercise of public author-
ity is similar to the exception of public administration employment in relation to the
free movement of workers. The scope of the exception are activities, which in them-
selves are directly and specifically connected with the exercise of official authority.

3. The Treaty 67 provides for the possibility of limiting the freedom of establish-
ment accorded to nationals of Member States, where this is necessary to protect pub-
lic order, public security and public health. This is a closed list of exemptions, which
must be strictly interpreted. The Council may make regulations for this purpose co-
ordinating the use of exceptions to the freedom of establishment.

3. The principle of mutual recognition of qualifications

1. The Council adopted directives for the mutual recognition of diplomas, cer-
tificates and other evidence of qualifications68. The EU initially adopted a sectoral
approach aimed at creating recognition systems in particular regarding certain pro-
fessions (e.g., nurses, dentists, midwives, architects, doctors). The host Member State
has an obligation to recognize the equivalence of the diploma presented andmay not
require the applicant to meet requirements other than those laid down in a specific
directive 69. Anew approach to harmonization dates back to the entry into force of the
SEA. Interest was transferred from the detailed harmonization of training and qual-
ifications to the mutual recognition of professional qualifications70.

Fundamentals of substantive law and European freedoms

395

66 Article 51 of the TFEU.
67 Article 52 of the TFEU.
68 Article 53 of the TFEU.
69 C-238/98 Hocsman.
70 See Directives: 89/48, 92/51, 99/42.



2. Since 2007, the current system based on the recognition of specific directives
and directives of the general system for the recognition has been replaced by the Di-
rective on the recognition of professional qualifications 71. Only two directives on
legal professions remained in force 72. The new directive makes a distinction between
the recognition for the purpose of freedom of movement of services and freedom of
establishment.

4. Companies

1. Companies are also entitled under the freedom of establishment. According to
the TFEU 73, a company is any company under civil or commercial law, a cooperative,
or any other legal entity under public or private law. The activities of these entities
must be profit-making. The freedom of establishment may be used only by a com-
pany which:

a) was incorporated under the laws of a Member State,
b) has its registered office, central administration or principal place of business

in the territory of the Member States.
The fulfillment of these two conditions allows to consider a company as belong-

ing to companies operating in the EU market. The nationality of the shareholders
does not matter in that case.

2. Freedom of establishment grants primarily the power to start and conduct busi-
ness in the territory of one Member State to legal persons established in other Mem-
ber States. The freedom requires the abolition of any discrimination based on
nationality in access to the market of the host country and in the course of business
activities in the country. Therefore, companies may carry out business in the form of
subsidiaries, branches, representative offices or agencies. They must use the same
terms and privileges as are granted to domestic companies.

§5. FREEDOM TO PROVIDE SERVICES

1. General remarks and the concept of service

1. The creation of an internal market without borders is realized among other
things through the freedom to provide services. Freedom to provide services is gov-
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erned by the TFEU and is the fundamental freedom for the system of EU law. It as-
sumes the abolition of all, based on the origin, discrimination of service recipient of
another Member State or a service provider established in another Member State, as
well as the elimination of all restrictions under the provisions of national law, even
if they are applied equally to service providers from the same country, and service
providers from other Member States if these restrictions may prohibit, impede or
render the activities of a service provider from another Member State where he law-
fully provides these services. This freedom has much in commonwith the other free-
doms and some rights arising for individuals in the exercise of those freedoms are
common (the so-called ancillary rights - such as the right of residence in the host
country). The activities of the entity may be treated as the freedom to provide serv-
ices as long as such activities are not regulated by treaties related to other freedoms
(movement of goods, people and capital). In relation to the freedom of establishment,
freedom to provide services is a subsidiary.

2. Defining the concept of service is essential for discussing the free movement of
services. For the purposes of EU law, the service is any business activity conducted
on one’s own account, which fulfills the three basic conditions.

First of all - this activity is usually paid. Services are provided for remuneration,
although the service does not always have to paid for by the direct consumer. Valu-
able consideration of services highlights the economic link between the service and
the consideration.

Secondly - it is temporary. Temporary (transitional) nature is due to the limited
stay of the service provider in the host country. Assessment of this item should in-
clude the duration of the service, its frequency, regularity and continuity.

Thirdly - it is carried across borders. The service provider must have a seat es-
tablished in a Member State other than that of the customer’s. This means that the
services of a fully internal nature are not subject to the provisions on the freedom to
provide services. In the case of services the key criterion for recognition of service as
a cross-border one is that the service provider and the customer are entities from two
different Member States. Such situation involving a cross-border element can occur
in four forms.

The first, called active freedom to provide services, occurs when a service
provider from one Member State and running constant activity moves temporarily
to another Member State to perform services there (for example, a lawyer traveling
to another Member State in order to represent before the courts of the host country
a client who is a national of that State).

The second form is called the passive freedom to provide services. It lies in the
fact that the recipient from one Member State moves to another Member State in
which the service provider has his business established in order to receive those serv-
ices provided there (e.g., a German citizen arriving in Poland in order to use the serv-
ices of a hairdresser).
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The third form occurs when the service itself crosses the border between the
Member States (e.g. an expertise ordered and sent).

The fourth form involves a situation in which a provider who is a national of one
Member State and the recipient, who is a national of another Member State are in a
third country in which the service is provided.

3. Services include in particular the activities of: industrial, commercial, craft char-
acter, and services of freelancers. The CJEU case law includes such services as: busi-
ness travel, construction, medical and legal services, television broadcasting. The
scope of the freedom to provide services does not include transport and insurance
and banking, which are more closely related to the rules governing the movement of
capital.

2. Personal Scope

1. The beneficiaries of the freedom to provide services are individuals possessing
the nationality of a Member State. For the use of the freedom to provide services in
the EU it is also required to establish and operate business activities in one of the
forms prescribed by the law of that State. Self-employed persons are also entitled to
exercise this freedom.

2. In addition to those directly providing services (service provider) and those
using the services provided for them (the customer) family members are also eligi-
ble to enjoy the freedom to provide services within the scope defined in the acts of
secondary law 74.

3. Legal persons are also covered by the personal freedom to provide services.
For submission of legal services in the EU to benefits from EU law it is crucial to de-
termine whether the legal person is a participating entity of the Member State. Eu-
ropean companies can be such entities.

3. Material scope

1. The material scope of the freedom to provide services is formulated in the form
of a prohibition addressed to the Member States of the EU within refraining from
such legal and actual actions that would temporarily impede the activity of the serv-
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ice providers from other Member States in their territory. Non-discrimination and
prohibition of restrictions are addressed to the state and cause direct effect. The ob-
ligation to act in accordance with these principles lies on the administration and the
courts as well.

2. A service provider may temporarily pursue his activity in another State using
benefits under the same conditions as the state imposes on its own citizens (prohi-
bition of discrimination). A model with which we are to compare the treatment of
migrant service providers from other Member States is the system of treatment of
nationals providing services in a particular area, and incorporated in the state of legal
persons involved in the provision of services. Migrant provider does not have to sat-
isfy all the conditions of the host country the state imposes on its own citizens (e.g.
place of residence) or legal persons (for example, the establishment of national law)
that provide the same type of service. National entities perform services in the coun-
try of origin indefinitely, rather than temporarily.

3. Prohibition of restrictions is understood as a ban of such provisions of national
law in the Member States, which, although not formally discriminate for the
providers and recipients of services from other Member States residing in the host
country, make it difficult for them to use the freedom to provide services. The dif-
ference between non-discrimination and prohibition of restrictions is the fact that in
the case of non- discrimination a Member State may not issue regulations aimed at
treating entities that are in the same situation differently. Prohibition of restrictions
is to prevent such legislation in the Member States, which as themselves do not in-
troduce discrimination, but cause that entities migrating from other Member States
(after the application of these rules) will be in a worse situation (legal, actual) com-
pared to the host country ones.

4. Permitted exclusions and limitations

The Treaty allows Member States to apply the principles of freedom to provide
services differentiating its own citizens and nationals of other Member States. Mem-
ber States may grant exemptions and limitations on three levels.

First - Member States may retain the rules discriminating service providers from
other Member States, if the business is connected with the exercise of official au-
thority. The Court of Justice has accepted that if certain actions in the exercise of the
profession are related to the exercise of public authority, it is only in relation to such
activities, that the use of discrimination on grounds of membership of a particular
state is allowed 75.
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Secondly - the use of discriminatory measures against the associated other Mem-
ber States can be justified by the values falling within the area of public interest in the
form of order, public security or public health. Exemptions related to this condi-
tion, allow Member States to only exceptionally use the indicated values to justify
such discriminatory measures applied to nationals or companies of other Member
States, including access and the nature of business services in the form of self-em-
ployment.

Thirdly - it is possible to use the so-called restrictive measures. The CJEU76 case-
law formed a view that the allowed national measures restricting the freedom to pro-
vide services must:

a) be designed to protect the public interest,
b) be proportionate to the objective pursued,
c) respect the control exercised over the service provider in the country of its

origin.

§6. THE FREE MOVEMENT OF CAPITAL
AND PAYMENTS

1. General remarks and basic concepts

1. The distinction between the movement of capital and payments is justified only
historically. Currently, both the movement of capital and payments are governed by
the same principles. The question of the distinction between the movement of capi-
tal and payments was analyzed in the case-law of the CJEU. Current payments are
transfers of foreign currency which is the consideration under the contract which is
the basis of this provision, while the flow of financial capital is an operation aimed
at investment or capital investment, and not pay for a service.

2. The free movement of capital and payments has a different meaning in relation
to other freedoms. The relation between this freedom to the free movement of goods
is separable, i.e. a factual situation may apply to only one of the indicated freedoms.
The situation is different in the context of freedom of establishment and freedom to
provide services, as in some part of their area the freedoms overlap and the distinc-
tion between them is extremely difficult.
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2. The essence of the free movement of capital and payments

1. The free movement of capital and payments 77 is not defined in the Treaties.
The content of this notion has been perpetuated by the CJEU case. In general, this
freedom is related to the unilateral transfer of assets to another Member State. This
freedom is primarily for implementation, bymeans of financial instruments or meas-
ures of spontaneous commercial investment or deposit outside the country of resi-
dence and the possible use of its effects and therefore the return transfer of profits
(e.g. interest). When analyzing the CJEU case-law, one can point to a few basic (se-
lected) elements of the analyzed freedom.

2. First - direct investment. These include the creation and extension of branches
or new undertakings belonging solely to the person providing the capital, and the full
acquisition of existing undertakings, long-term loans aimed at establishing or main-
taining lasting economic links, inclusion or acquisition of shares in commercial com-
panies. Direct investments are all kinds of investments made by private individuals
and legal entities, which serve to establish or maintain lasting and direct links be-
tween the person providing the capital and the entrepreneur or company, who pro-
vides capital for a business.

3. Second – investment in real estate. This point includes investments in real es-
tate other than representing implementation of direct investment. This may be the
purchase of buildings and land and construction of buildings by private persons for
gain or for personal use. The subject of free movement of capital are investments in
real estate on national territory by non-residents and real estate investments abroad
by residents.

4. Third - activities relating to securities traded on the capital market. These ac-
tivities include transactions relating to securities and admission of securities to cap-
ital markets. These may include the following: the acquisition by non-residents of
domestic securities traded on a stock exchange, or the introduction of the company
on the stock exchange. Theymay also be activities related to other instruments traded
on the money market (such as Treasury bills, bankers’ acceptances).

5. Fourth - the activities of units in investment funds. These include, for exam-
ple, the introduction of shares on the stock exchange and managing them, or acqui-
sition by nationals of a Member State of shares in foreign investment funds.
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6. Fifth - operations on current and deposit accounts of financial institutions.
These include transactions by non-residents with domestic financial institutions and
transactions by residents with foreign financial institutions.

7. Sixth - credits related to commercial transactions or services in which a resi-
dent participates. These are: short-term credits (less than one year), medium term
credits (1 to 5 years) and long term credits (over 5 years), conventional commercial
loans, factoring operations.

8. Seventh – credits and cash loans. These include funding of any kind, provided
by financial institutions, including financing of commercial transactions or services
in which residents do not participate. They can also be mortgage loans, consumer
loans, finance leases.

9. Eighth -warranties, guarantees, liens. These activities relate to the relationship
between residents and non-residents, such as the German bank providing bank guar-
antee in favor of Polish entrepreneurs.

10. Ninth - transfers resulting from the fulfillment of insurance contracts. There
are different types of contributions and payments such as life insurance or credit in-
surance.

11. Tenth - flows of personal capital. These may include loans, donations, legacies
and bequests, transfers of assets constituted by residents in the event of emigration,
transfer of the immigrants’ savings in the period of their stay abroad to their previ-
ous place of residence.

12. Member States are required to remove restrictions on the movement of capi-
tal between citizens being residents of Member States. Any internal laws of theMem-
ber States, if they discourage investors from otherMember States from investingmay
be seen as such restrictions. In reviewing the case-law of the CJEU in restricting the
freedom of movement of capital and payments, a few specific issues can be pointed
out:

a) the issue of “golden shares” available to the Member States,
b) restriction on the exercise of voting rights in certain limited liability compa-

nies,
c) the issue of tax laws discouraging capital investment from abroad (taxation

of acquisition of shares and the exercise of rights attached to shares - taxation
of dividends or buyback),

d) restricting the purchase of real estate (permits, taxation, the problem of the
so-called secondary residences),
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e) restrictions onmortgages (denial of the mortgage entry in the Land Register),
f) restrictions on making direct investments (permits),
g) restrictions on credits and loans,
h) restrictions on the acquisition of inheritance.

3. Permissible restrictions on freedom of movement
of capital and payments

1. Prohibition of restrictions on the free movement of capital is not absolute. By ex-
amining the compatibility of the national measure with the free movement of capi-
tal the CJEU carries out the so-called proportionality test. If the CJEU considers that
the measure constitutes a restriction on the freedom, then it decides whether the in-
fringement can be justified. Measures restricting the freedom used by the Member
States are considered justified if they meet four conditions:

a) their use is dictated by considerations laid down in the TFEU78 by overriding
requirements of public interest,

b) they are used in a non-discriminatory was (condition of equal treatment),
c) they are appropriate to the objective they are to reach (relevance condition),
d) they do not go beyond what is necessary to achieve the objective (propor-

tionality condition).

2. Member States may apply the provisions of the tax law, treating taxpayers dif-
ferently because of the different residence or investment capital. Member States often
rely on this provision to justify its own tax laws. EU Court of Justice issued a lot of
decisions on this issue, which recognize or refuse to recognize the different treat-
ments as acceptable. Member States may take the measures necessary to prevent vi-
olations of the tax law, particularly in the context of the so-calledmoney laundering.

3. It is permissible for the Member State to take measures which restrict the free
movement of capital and payments under the so-called prudential supervision of fi-
nancial institutions (e.g. banks, insurance companies). This applies above all to en-
suring the safety of deposits held by banks and other financial institutions.

4. The so-called disclosure obligations are other conditions allowing for restric-
tions of the discussed freedom. Three main groups of disclosure obligations for cross-
border movement of capital can be distinguished. These obligations result from the
regulations of:
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a) foreign exchange trading,
b) tax,
c) statistics.

5. Protection of public order and security is an acceptable restriction (the value
of the public interest) common to all freedoms. Public safety requirements cannot
justify the violation of freedoms, as long as they are not compatible with the princi-
ple of proportionality. They can lead to arbitrary discrimination and must be inter-
preted restrictively, so that their scope cannot be determined unilaterally by a
Member State without any control of the parties to the EU institutions. Terms of the
public interest may be invoked when a genuine and sufficiently serious threat to a
fundamental interest of society is an option (such as securing energy supplies in the
event of a crisis).

6. Among other restrictions requirements resulting from land use, in particular to
maintain constant population and economic activity independent of the public sec-
tor in the area, can be enumerated as well as predictability and transparency of the
mortgage system and the Member States ensuring services of general interest, such
as postal services.

Study questions

1. The range of policies and internal actions of the EU.
2. List the basic features of the free movement of goods.
3. Explain theconcepts of: Customs Union, customs territory of the EU, Common Cus-

toms Tariff, the goods and their rules of origin.
4. What is the prohibition of customs duties and charges having equivalent effect to cus-

toms duties?
5. Explain the importance of the prohibition of discriminatory taxation.
6. What does the prohibition of quantitative restrictions and measures having equivalent

effect to a quantitative restriction mean.
7. Explain the meaning of the Dassonville, Cassis de Dijon, Keck formulas to the free move-

ment of goods.
8. What are the permissible restrictions on freedom of movement of goods?
9. The essence of freedom of movement of persons.

10. What are the rights of migrants?
11. Name the restrictions on the freedom of movement for workers.
12. What are the rights of family members of a migrant worker?
13. Explain the essence of freedom of establishment.
14. Does primary and secondary freedom of establishment mean?
15. What are the restrictions on freedom of establishment?
16. The principle of mutual recognition of qualifications.
17. Functioning of the company and the freedom of establishment.
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18. The concept and characteristics of services in the context of the freedom to provide
services.

19. Personal scope of freedom to provide services.
20. Material scope of the freedom to provide services.
21. Permitted exclusions and limitations on the freedom to provide services.
22. The concept and the essence of the free movement of capital and payments.
23. Permissible restrictions on freedom of movement of capital and payments.

Main literature

1. J. Barcz (ed.), Prawo Unii Europejskiej. Prawo materialne i polityki, Warsaw 2003.
2. S. Biernat, S. Dudzik (ed.), The flow of people and services in the European Union, Warsaw

2009.
3. Z. Brodecki (ed.),Wolność gospodarcza, Warsaw 2003. Brodecki Z. (ed.), Economic Free-

dom, Warsaw 2003.
4. A. Cieśliński,Wspólnotowe prawo gospodarcze, Volume I, ed. 2, Warsaw 2009
5. S. Dubaj, A. Kuś, P. Witkowski, Zasady i ograniczenia w przepływie osób i towarów w Unii

Europejskiej, Zamość 2008.
6. E. Grabitz, M. Hilf (ed.), Swobody wspólnotowe w Traktacie ustanawiającymWspólnotę Eu-

ropejską. Swoboda przepływu towarów, usług i przedsiębiorczości. Komentarz, Warsaw 2009.
7. J. Justyński, Podstawy prawne polityk gospodarczych Unii Europejskiej, Toruń 2001.
8. A. Kuś (ed.), Zarys prawa instytucjonalnego Unii Europejskiej, Lublin 2009
9. A. Kuś (ed.), Prawo Unii Europejskiej z uwzględnieniem Traktatu z Lizbony, Lublin 2010

10. A. Kuś (ed.), Prawo materialne Unii Europejskiej w zarysie, Lublin 2011
11. A. Kuś (ed.), M. Kowerski (ed.), The cross-border movement of goods and persons in the Eu-

ropean Union, Zamość University of Management andAdministration, Lublin - Zamość
2012

12. L. Mitrus, Swoboda przemieszczania się pracowników po przystąpieniu Polski do Unii Euro-
pejskiej, Warsaw 2003.

13. M. Szpunar, Promocja towarów w prawie wspólnotowym, Cracow 2002.
14. A.Wróbel (ed.), The Treaty establishing the European Community, Volume I (article 1-60) ed-

ited by D. Miąsika, N. Półtorak, Warsaw 2008.
15. A. Zawidzka, Rynek wewnętrzny Wspólnoty Europejskiej a interes publiczny, Warsaw 2002.

The list of main decisions:

1. 8/74 judgment of 11 July 1974 on Procureur du Roi v. Benoiti Gustave Dassonville.
2. 120/78 judgment of 20 February 1979 on Rewe-Zentral AG v. Bundesmonopolverwaltung

für Branntwein.
3. 34/79 judgment of 14 December 1979 on Henn and Darby
4. 170/78 judgment of 27 February 1980 The European Commission v. United Kingdom.
5. 168/78 judgment of 27 February 1980 The European Commission v. France.
6. 279/80 judgment of 17 December 1981 on Webb.
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7. 149/79 judgment of 26 May 1982 on The Commission v. Belgium.
8. 286/82 judgment of 31 January 1984 on Luisi and Carbone/Ministero dello Tesoro.
9. 231/83 judgment of 29 January 1985 on Cullet v. Centre Leclerc

10. 379/87 judgment of 28 Novenmber 1989 on Groener / Minister for Education and City of
Dublin Vocational Education Committee.

11. C-49/89 judgment of 13 December 1989 on Corsica Ferries France/Direction générale des
douanes.

12. C – 10/89 judgment of 17 October 1990 on CNL-SUCAL / HAG.
13. C-267/91 judgment of 24 November 1993 on Criminal proceedings against Keck and

Mithouard.
14. C-171/91 judgment of 26 May 1993 on Tsiotras/ Landeshauptstadt Stuttgart.
15. C-275/92 judgment of 24March 1994 onHMCustoms and Excise Commisioners v. Schindler
16. C-344/95 judgment of 20 February 1997 on The Commission v. Belgium.
17. C-114/97 judgment of 29 October 1998 on The Commission v. Spain.
18. C-35/98 judgment of 6 June 2000 r. on Verkooijen.
19. C-238/98 judgment of 14 September 2000 r. on Hocsman.
20. C-123/00 judgment of 5 April 2001 on Christina Bellamy and English Shop Wholesale SA.
21. C-71/02 judgment of 25 March 2004 on Herbert Karner Industrie-Auktionen GmbH

p. Troostwijk GmbH.
22. C-36/02 judgment of 11 March 2004 on Omega Spielhallen-und Automatenaufstellungs-

GmbH v. Oberbürgermeisterin der Bundesstadt Bonn.
23. C-512/03 judgment of 8 September 2005 on Blanckaert.
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