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Abstract 

An interesting issue concerning real estate management is the subject of legal and surveying division of 
agricultural real estates. According to the Polish legal provisions agricultural properties are properties that 
are or may be used to keep production activities in agriculture in terms of plant and animal production, 
including horticultural, orchard and fish production, with the exception of real estates designed in the local 
spatial development plan for purposes other than agricultural. They can be subject to turnover being 
a matter of transfer, inheritance and acquisition. This may occur as a result of a legal act, a court decision, or 
a decision of a public administration body, as well as other legal event, eg. usucaption. They can also be 
subject to one of the real estate management procedures, including the surveying division of property. In 
Poland subdivision of agricultural properties is nowadays regulated mainly in the Act of 23 April 1964 on the 
Civil Code, but there are also cases when the Real Estates Management Act of 21 August 1997 is applied. 
However, some changes of the regulations concerning the surveying subdivision of real estates in 
administrative proceedings are going to be introduced and the question is how they will affect the division of 
agricultural realties. 

A more difficult issue is the matter of the legal division of an agricultural property. In connection with the 
rules of shaping the agrarian system in Poland aimed at, among other things, the improvement of the 
structure of farms, or the counteraction of excessive concentration of agricultural properties in Poland, the 
regulations governing the acquisition of agricultural property have recently been sharpened. They raise 
a number of interpretation questions and result in complications and restrictions on trade in agricultural 
properties and a decline in prices. 

The current difficulties in agricultural real estate turnover in Poland influenced the subject matter of this 
publication motivating the author to investigate the situation and the rules being in force in other countries 
around the world and to identify practices in this regard in the international arena. The question is whether 
the statutory assumptions are correct and what might improve the procedures. Moreover, for the purposes of 
this publication, the problems of real estate management in Poland and other countries were investigated 
and the selected principles of surveying and legal partition of real estates were shown.  
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Introduction 

Property management and cadastre constitute very important and dynamically changing fields. The 
changes include technical, procedural and legal aspects and they result from an attempt to solve current 
problems in these fields in the world and in Poland [SOBOLEWSKA-MIKULSKA, 2014]. Legal issues related 
to the management shall be governed by national rules, adapted to the European directives and treaties 
[BIEDA et al, 2014]. An interesting issue compared to other problems related to property management is 
the issue of agricultural property management.  

According to Polish legal nomenclature, agricultural properties are properties which are or may be 
used to carry out manufacturing activities in agriculture in terms of plant an animal production, including 
horticultural, orchard and fish production, except for properties designated in the spatial development 
plan for non-agricultural purposes. They play a significant role in the socio-economic development in 
Poland (Fig. 1), where they occupy a considerable area of the country - 59,6% (18621 thousand ha), as 
well as in many other countries in the world.  
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In 2015 the Polish Central Statistical Office (GUS) conducted research aimed at collecting information 
on the use of land and sown area in Poland. The results of the research demonstrate that as on 1 June 
2015 farms occupied 16,3 mln ha of land of the total area of the country amounting to about 31,3 mln ha, 
whereas the area of agricultural land in farms amounted to 14,5 mln ha (about 89 % of the total area of 
farms). The investigation on the structure of farms, conducted in 2013 according to the obligation of the 
regulation of the European Parliament and the Council of Europe (EC) no. 1166/2008 of 19 November 
2008, showed the existing trends and directions of changes taking place in Polish agriculture caused by 
the realisation of Common Agricultural Policy as well as economic changes in world and domestic 
agriculture [the Polish Central Statistical Office (GUS), 2013]. The processes of modernisation and 
specialisation of farms are increasingly noticeable, particularly in areas with good production conditions, 
whereas the liquidation of unprofitable small farms is also becoming common. Moreover, the tendency for 
the reduction of the number of farms and the simultaneous increase in their average total area can be 
observed with south-eastern voivodeships being characterised by a large number of small farms and the 
largest farms being located in nothern voivodeships. On the other hand, comparing the area of farms in 
previous years, the tendency for the reduction of the total area of land used by farms can be observed. In 
addition, the development of rural non-agricultural activities causes that rural areas have started to 
realize the idea of multifunctional and sustainable development simultaneously having regard for 
improving the efficiency and profitability of agricultural holdings, retaining the natural and landscape 
values of the villages and investing in technical infrastructure [SOBOLEWSKA-MIKULSKA, 2015].  

 
Fig. 1. Agricultural land in Poland (on the left) and in Italy (on the right). 

Agricultural properties can be subject to turnover, that is, acquisition, transfer, inheritance etc. as 
a result of a legal act or a decision of a court or a public administration body as well as another legal event. 
They can also be subject to one of the processes of property management including, among other things, 
the surveying division of property. The applicable rules concerning both the legal division of property 
involving changes in respect of the right of ownership and the surveying division as the physical allocation 
of a newly planned plot from the original cadastral plot are described below in details. 

Surveying division of agricultural properties in Poland 

According to the regulations currently in force in Poland, the local spatial development plan is 
a document constituting a source of information on land use function comprising lines demarcating areas 
of different land use function or management rules, including the scope of area designated for agricultural 
purposes. It often regulates requirements concerning the shape of boundaries and the minimum area of 
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a newly planned plot which must be fulfilled by the licensed surveyor performing land subdivision in the 
area included in the plan. The principle is that in the case of the lack of the local plan, property registered 
in the cadastre as agricultural land as well as surface mining land in use, wasteland and roads included in 
it are considered property used for agricultural purposes unless land developement and management 
conditions have been established for them.  

The provisions of the Real Estate Management Act of 21 August 1997 regulating currently the majority 
of land subdivisions in Poland are not applied to the division of property designated for agricultural 
purposes in local plans and, in the case of the lack of the local plan, to property used for agricultural 
purposes. The division of such property is regulated by the Act of 23 April 1964 - the Civil Code and it is, in 
that case, the result of activities related to the preparation of relevant geodetic and cartographic 
documentation and the disclosure of changes in the cadastre. Then the allocation of plots of land of the 
area not smaller than 0.3000 ha is required although the rightness of the rule is frequently discussed in 
literature on the subject and various authors wonder if this restriction is appropriate and whether this 
value should not be established at a higher or lower level and, if so, at what level. The configuration and 
number of newly allocated plots depend on the will of the property owner. According to KIL, 
PODCIBORSKI (2011) performing such subdivision frequently causes deterioration in the state of spatial 
order and spatial changes, usually irreversible. On the other hand, according to the above mentioned 
Authors, during the creation of spatial order of non-urbanised areas, the principles of sustainable 
development, creating spatial arrangements increasing the efficiency of plant production as well as 
preserving the appropriate state of the natural environment, among other things, should be borne in 
mind. 

What is more, GNIEWEK (2013) thinks that the subdivision of agricultural property is unconditionally 
possible even when (some) individual allocated plots do not have an access to a public road (contrary to 
the norm of Article 93, Paragraph 3), which is a consequence of the general exclusion of the provisions of 
the Real Estate Management Act in these cases. The Author emphasises that the rightness of such 
a solution is a debatable issue when the legal division leading to the transfer of ownership of newly 
formed property deprived of an access to a public road follows the surveying division and in the case of 
the lack of appropriate contractual arrangements, the possibility to claim the establishment of the 
easement of access remains (Article 145 of the Civil Code).  

 
Fig. 2. Exemplary polish map with the project of the division of agricultural property. 

 There are exceptions to the legitimacy of applying the provisions of the Real Estate Management Act of 
21 August 1997 [ACT 1997] concerning administrative procedures related to divisions as well as the 
principle of their applicability to agricultural property division. An example of this is the case of the 
necessity of allocating new roads not being indispensable access roads to properties included in farms or 
the necessity of allocating land of the area smaller than 0.3000 ha (Article 92 of the ACT 1997) or some 
cases of divisions occurring in practice specified in Article 95 of the ACT 1997 which can be performed 
regardless of the findings of the local spatial development plan. Furthermore, the ACT 1997 allows for the 
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possibility of allocating a plot of land of the area smaller than 0.3000 ha on condition, however, that the 
plot will be designated for enlarging an adjacent property or the regulation of boundaries between 
neighbouring properties will be performed (Article 93, Paragraph 2a of the ACT 1997). Then there is 
a need to transfer the rights to allocated plots of land within no more than 6 months from the day on 
which the decision approving property division becomes final. The date is specified in such cases in the 
decision approving property division. 

It should be noted that currently the changes to the regulations governing the administrative 
procedure for subdividing properties are underway, and the direction of the changes is unknown if the 
subject matter concerns agricultural real estates. The second, next to the administrative procedure in 
force in Poland, is the division in the court proceedings when the Court decides on division by way of 
ruling. It concerns situations when there is a need in court proceedings to perform the physical division of 
property, for instance, for the purposes of the judicial dissolution of co-ownership, inheritance division or 
the division of marital property. The physical division of the subject of co-ownership is the basic manner 
of the dissolution of co-ownership. As a rule, when the court decides on the manner of the dissolution of 
co-ownership, it should take into consideration, first of all, this manner of leaving the co-ownership unless 
the co-owners unanimously demand granting the item to one of them or the sale of the item or if the 
division was contrary to the provisions of the act or the socio-economic purpose of the right, or the 
division would involve a significant change of the item or a considerable decrease in its value, which is 
always subject to arrangment in the particular circumstances of the case (the decision of the Supreme 
Court of 18 March 2015, File No. I CSK 286/14]. The physical division of the shared item cannot be 
performed if it is contrary to the provisions of the act or the socio-economic purpose of the item or it 
would involve a significant change of the item or a considerable decrease in its value. The assessment 
whether a potential division is in conformity with the principles of sound agricultural management is 
performed by the judical expert in the prepared opinion (Article 619 Paragraph 2 of the ACT 1964a). 

Activities associated with preparing appropriate surveying and mapping documentation - the map for 
legal purposes including the project of the division of agricultural property (Fig. 2), are an essential stage 
of the surveying division of property designated or used for agricultural purposes. The content of the map 
and information used for its elaboration were specified in details in the Regulation of 9 November 2011 
on Technical Standards for Performing Topographic Surveys, and the Preparation and Delivery of These 
Surveys Results to the National Land Surveying and Mapping Database. The survey report being the result 
of the licensed surveyor's work is subject to verification in the competent surveying and mapping 
resource centre and then to the acceptance to the national land surveying and mapping database. It 
precedes the disclosure of changes in the cadastre. 

Legal division in Poland 

On the other hand, when analysing the subject of the legal division of property, it should be 
emphasised that changes in the Act of 11 April 2003 on structuring the agrarian system as well as the 
laborated Act of 14 April 2016 on the suspension of the sale of property from the agricultural property 
stock of the State Treasury (APSST) and amendment to certain acts which came into force on 30 April 
2016, caused the tightening of the rules of acquiring agricultural properties in Poland and, by extension, 
complications and restrictions in their turnover. The changes are even more significant because so far no 
restrictions preventing the fragmentation of agricultural properties have been stipulated. The exception is 
the judicial dissolution of the co-ownership of a farm in the case of which it was necessary to grant the 
farm to one of the co-owners or to order the sale of the farm if the dissolution of co-ownership through 
the division between the co-owners would be contrary to the principles of sound agricultural 
management. The newest changes in the provisions introduced the principle that the acquirer of 
agricultural property can be, with few exceptions, only an individual farmer possessing a farm, 
agricultural qualifications and residing in the commune for five years. The area of the acquired 
agricultural property, however, together with the area of the agricultural properties included in the 
acquirer's family farm cannot exceed the area of 300 ha of cultivated land. There are exceptions to this 
rule which concern, inter alia, the situation of acquiring agricultural property by the transferor's relative, 
a local government unit, the State Treasury or the Agricultural Property Agency acting for it, legal persons 
operating under the provisions on the relation of the State to the Catholic Church in the Republic of 
Poland, on the relation of the State to other churches and religious associations as well as on the 
guarantees of freedom of conscience and religion (eg. donations to the Church or a religious association 
from a physical person), or as a result of inheritance and the specific bequest. Another exception is the 
regulation of legal status resulting from erecting a building on someone else's land (Article 231 of the Civil 
Code) or crossing boundaries when erecting a building pursuant to Article 151 of the Civil Code). In other 
cases, the acquisition of property may take place only with the consent of the President of the Agricultural 
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Property Agency, expressed by an administrative decision, on condition that the transferor proves that 
there was no other possibility of acquiring property by the above-mentioned entities, while the acquirer 
gives guarantee of running an agricultural activity properly, and that the acquisition will not lead to the 
excessive concentration of agricultural lands. Furthermore, the acquirer of property is obliged to run a 
farm including the acquired agricultural property for the period of at least ten years from the day of 
acquiring the property by them and additionally in the case of a physical person to run a farm in person. 
The property acquired cannot be transferred or delivered to other entities unless the court consents to 
that at the request of the acquirer. The provisions of the above mentioned Act are not, however, applied to 
lands which on the day of the Act coming into force constituted built-up agricultural lands of the area not 
exceeding 0.5000 ha and were occupied by residential buildings as well as buildings, structures and 
devices not being used for agricultural production at the moment, together with adjacent lands enabling 
their proper use as well as agricultural lands used for making home gardens after fulfilling specific 
conditions and agricultural properties which are designated for non-agricultural purposes in final 
decisions on land development conditions. Moreover, in the case of selling agricultural property, its 
leaseholder is entitled to the right of pre-emption under the Act if the agreement was made in writing and 
performed for the period of at least three years and the purchased property is included in the 
leaseholder's family farm. It should be mentioned that from 30 April 2016 as a result of the Act of 14 April 
2016 on the suspension of the sale of property from the agricultural property stock of the State Treasury 
and on amendments to some acts coming into effect, legal restrictions concerning the turnover of 
agricultural lands of the State Treasury are in effect in Poland as well.  

According to BUDZYŃSKI (2016), the significant restriction of the turnover of agricultural properties 
being the result of the amendment to the Act of 11 April 2003 on structuring the agrarian system coming 
into force is supposed to be a way to counteract the concentration of land in the hands of a small, rich 
group of people. According to the above mentioned Author, the implemented solutions will cause the 
significant restriction of the turnover of agricultural properties, especially for speculative purposes and 
will result in a decrease in the number of transactions as well as a decline in the prices of agricultural 
properties. BYDZYŃSKI (2016) gives also the example of France where the restrictively regulated market 
of agricultural properties caused their underpricing. 

Situation in the international arena 

There are countries where agriculture constitutes an important branch of the national economy. 
Kenya, for example, with an agricultural-based economy has majority of the population (over 80%) 
deriving their livelihood from agriculture. As the land resource has continued to play a significant role in 
the socio-economic and political development, its ownership, allocation, distribution and utilisation is of 
great concern to most Kenyans [NJUGUNA, BAYA, 2004]. In Pakistan, about 70% people in rural areas 
depend on agriculture for their livelihood. Being the major economic activity, it employs 45% of the 
country’s labour force [ASHRAF, IMRAN et al., 2015]. In the Russian Federation the total agricultural land 
area was estimated at 386.1 million hectares in 2012 (22.8 % of the total Russian Federation area). On 
a constant area of the territory of the Russian Federation, the total area of agricultural land in the country 
decreased in 2012 compared to 2011 by 2.9 million hectares or 8% [SAGAYDAK, SAGAYDAK, 2014].   

According to the literature, protecting agricultural land should be the highest priority to sustain 
agriculture and to secure enough food. Analysing the issues concerning the management of agricultural 
properties, it has to be emphasised that there are a lot of problems that are faced in this matter nowadays. 
In Croatia a continuing decrease of the number of farms and their average size, a substantial subdivision 
of farm land, great loss of the once cultivated agricultural land and growth of uncultivated farm land can 
be observed in the country [RADINOVIC, ŽUTINIĆ, 2006]. According to the above mentioned Authors, it is 
essential to improve the agrarian structure, which implies an increase of the average size of the 
agricultural homestead. The fact is that the trouble with intrinsically small parcels caused by, among other 
things, the practice of inheritance, has led to subdivisions to a very high extent and some of the newly 
divided parcels can hardly sustain a family unit even for subsistence. The small parcels are overexploited 
and loose their fertility quickly as a result of either overgrazing, soil erosion and other poor farming 
practices [WAIGANJO, NGUGI, 2001]. Very small parcels of land not being economically utilized for 
agriculture are particularly common in the rural areas and areas surrounding big towns such as, Nairobi, 
Mombasa, Eldoret and Nakuru [NJUGUNA , BAYA, 2004]. To prevent the fragmentation to a high extent, in 
most of the analysed countries, for example in Austria, Turkey, Sweden, Poland, etc. subdivision has to be 
performed according to the rules specified in local plans, which very often regulate the minimal area of the 
newly designed parcels. According to KARABIN (2014), spatial development plans in the Netherlands do 
not include any information on the minimal area of the newly allocated plot but the plot must ensure the 
possibility of management in conformity with designation in the plan. On the other hand, in Austria the 
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minimal area of the newly allocated plot is not always defined in the spatial development plan although it 
may be. Neither is the permissible width of the plot, separately specified by the commune. In Turkey it is 
also controlled whether the size of plots conforms to the decisions of local physical plans or by-laws. In 
1992 the state determined by Law that further fragmentation (subdivision) of rural land was no longer to 
be allowed to create land parcels less than 0.4000 ha [TURK, TURK, 2002]. On the other hand, in Norway, 
it is forbidden to subdivide land that is used or may be used for agriculture or forestry. The agricultural 
authority, which today is the municipality, may consent to land subdivision if there are strong reasons 
such as public interests or economic returns [ERIKSSON, 2007].  

The rules concerning property transactions – purchase processes and principles of performing 
subdivision differ among countries. Nowadays EU countries entirely recognise an urgent need for 
simplifying their property related processes. Indeed, the simpler a process is organised, the lesser costs it 
generates and therefore the more efficient national economy might function [VASKOVICH, 2007]. In the 
literature it can be read that in some of the Eastern european and Central Asian countries the problem is 
the proper management of agricultural real estates being in state-ownership. The literature points out 
that state-owned agricultural land has to be appropriately managed and it all requires suitable national 
policy, up-to date and reliable cadastre and land register, reflecting the factual circumstances of the 
resource of real estates. According to DELLS (2008), it considers, among others, around 11 m ha in 
Ukraine, 276.5 m ha in Russia, 290,000 ha in Bulgaria, 85.5 m ha in Kazakhstan, 112.4 m ha in Mongolia 
and 400000 ha in Serbia. There are various approaches adopted to the matter. DELLS (2008) points out 
that Serbia’s government decided not to privatize state-owned agricultural land at the current stage and 
has started to lease it out. In Ukraine, selling state-owned agricultural land was not common before 2007 
and has been prohibited ever since, whereas in Kazakhstan the land in state ownership is distributed for 
use via long term use rights and lease. In the Russian Federation, in order to provide rational use and 
protection of lands, the state’s land monopoly was abolished and two main forms of land ownership: 
public uses and private farming were introduced [SAGAYDAK , SAGAYDAK , 2014]. The Authors 
emphasise that in the market there are externalities, such as the state registration of the deals, restrictions 
on the sale and purchase of agricultural land, which prevent the formation of equilibrium prices of 
agricultural land plots. In Kenya about 70% of the land is held under customary systems of ownership and 
use, while 10% is categorized as Government Land/Reserves, with only 20% being private land under 
statute [NJUGUNA, BAYA, 2004].  

After the political changes after 1990 many countries in Central and Eastern Europe have adopted 
policies aiming at restructuring land tenure and introducing private ownership of agricultural land 
formerly used by state companies, cooperatives or statutory bodies. Various solutions have been adopted. 
In Eastern Germany (former German Democratic Republic) a total of 0.3 m ha of state-owned agricultural 
and forest land have been restituted, 1.2 m ha have been allocated and 1 m ha have been privatized (by 
selling) [DELLS, 2008]. In Croatia agricultural land was subject to restitution and the remaining state-
owned agricultural land was meant to be given into private hands by means of lease, concession or sale via 
public announcements. Lithuania adopted the restitution of property to former owners or their heirs and 
the remaining land (estimated 500000 ha) was designated for further privatization via land sales. 
Whereas, Mongolia has decided to privatize only arable land, which can be purchased for a price according 
to existing governmental regulations by Mongolian citizens only. Due to the fact that the prices are 
extremely high in comparison to the prices for a long term lease, no significant privatization has taken 
place so far [DELLS, 2008]. In Serbia it has not yet been decided whether state-owned agricultural land 
will be subject to restitution and since that it is prohibited to sell the land. Instead, the land is leased out 
on a three to five year basis. In Poland, legal acts allowing the return of property or the payment of 
damages and equitable compensation have not been adopted (…). Despite the lack of legal regulations 
relating to property restitution in Poland, restitution claims are now inquired on the basis of various 
prerequisites in administrative and judicial proceedings [CIENCIAŁA, FLOREK-PASZKOWSKI, 2016]. The 
Authors emphasise that this allows, in some cases, the recovery of property expropriated in violation of 
the law or getting fair compensation.  

What is more, the problem is the increasing process of exurban development on rural land formerly 
dominated by extensive agriculture. BROOKS, MERENLENDER, et al. (2005) indicate that country homes 
are common across Europe, especially in France, where there was an explosion of home building in rural 
areas starting in the 1970s, but the number of rural residents has also increased dramatically in Denmark. 
The above mentioned authors point out that this type of development is becoming increasingly common 
in much of the world, but it is poorly planned, land consumptive, auto-dependent, and designed without 
respect to its surroundings, however the impacts of this type of fragmentation on biodiversity are 
generally unknown and likely to be undervalued. It can be learnt from the literature that in parts of 
Australia and the United States, the problem of rural living settlement in areas zoned for agriculture 
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causes loss of agricultural production and land use conflicts and that low-density zoning and subdivision 
controls are probably the most common policies used to contain exurban development, as well as open-
space and farmland preservation programs.  

Data from the national land surveying and mapping database 

Data collected in the national land surveying and mapping database play a fundamental role in the 
procedure of the legal and surveying property division. As it was already mentioned, when qualifying 
a property as designated for agricultural purposes, in the case of the lack of the spatial development plan 
and the decision on land development and mangement conditions, the actual way of using the property is 
binding. Information from the cadastre is crucial when determining the way of using the property. The 
certified copy of an extract from a cadastral record and an extract from a cadastral map play an essential 
role in the course of the legal division as a basis for property designation for the needs of establishing land 
and mortgage registers or updating their contents. The information concerning the land use, included in 
the certified, above mentioned, extract from a cadastral record, is firm for the notary public who can 
determine on its basis the admissibility of a transaction in the legal system in force. The author's research, 
however, reveals that cadastral data included in such reports do not reflect factual circumstances and they 
frequently require updating, in particular in terms of classifying lands into separate lands in use. 
Moreover, archive surveying documentation collected in the national land surveying and mapping 
database allows to determine the property boundaries and serves for the preparation of a map with 
subdivision project. There are cases when it is necessary to synchronize designation of the property in the 
cadastre and in the land and mortgage register due to the changes in the structure of boundaries and the 
numbering of parcels, which take place over the years. It is then necessary to reconstruct the location of 
boundaries on the basis of archive documents. Knowledge of the formerly binding technical standards of 
performing a cadastral topographic survey turns out to be indispensable in such a case, since it enables 
proper interpretation of the materials [CIENCIALA, FLOREK-PASZKOWSKI, SEMANIAK, 2013]. The 
combined analysis of all the materials accessible for a given area gives complete information about a real 
property being in its entirety or in part a matter of the described proceedings.  

Conclusions 

Agricultural land resource plays a significant role in the socio-economic development of many 
countries in the world, as in a lot of cases majority of the population depends on agriculture for their 
livelihood. Therefore, the rules connected with aquiring rights to the land and performing property 
related processes, including subdivion, are crucial. Specific requirements concerning land tenure types 
and land fragmentation principles differ in various countries, but they definitely determine land use 
practices and regulate the efficiency of agriculture. There are several problems that face the agricultural 
land around the world. Severe land fragmentation, caused, for example, by the practice of inheritance, 
over-exploitation of parcels, loss of fertility due to poor practices or soil erosion, risk of converting 
agricultural land into built-up zones, etc. evoke the urgent need to create clear vision of how to effectively 
manage the agricultural land to provide sustainable development of agricultural production. It all requires 
suitable national policies, active management and well-functioning registers - cadastre and land and 
mortgage register, providing trustworthy and up to date information about the land, being the object of 
surveying or legal partition.    
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